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trial court's determination of legal issues is reviewed for
"correctness".

Bountiful v. Kilev, 784 P.2d 1174, 1175

(Utah 1989) .
Mr. McCullough cross appeals.
dated March 26, 1992; R.382-384.

Notice of Cross Appeal

Did the trial court err

when it ruled that Mr. McCulloughfs burden of proof on undue
influence was clear and convincing evidence?

Findings of

Fact and Conclusions of Law, dated February 14, 1992.
R.335-341.

A trial court's determination of legal issues is

reviewed for "correctness".

Bountiful v. Kiley, 784 P.2d

1174, 1175 (Utah 1989).

CONSTITUTIONAL PROVISIONS ETC.
There are no constitutional provisions, statutes,
ordinances, rules or regulations whose interpretation is
determinative of this appeal.

STATEMENT OF THE CASE
This case is an appeal of a District Court's Judgment
in a will contest.
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STATEMENT OF RELEVANT FACTS
References to the Record
In marking the Record on Appeal, the Clerk of the Third
District Court inadvertently failed to stamp some of the
pages.

Where a reference is made to an unstamped page, Mr.

McCullough will designate the page by the preceding stamped
page followed by a small "a" for the first unstamped page
following the stamped page, a small

f, M

b

for the next page,

etc.
Mr. McGonigal was an Unemployed Alcoholic
1.

George J. McGonigal, Jr. died on December 2, 1988

at age 53.

Exhibit P-23.

For many years prior to his

death, Mr. McGonigal had not been employed.

R.799-800.

From 1974 until his death, his personal physician, Dr.
Robert K. Maddocks, Jr., treated him for alcoholism and its
associated problems.

R.417-418.

From 1974 through 1980,

Mr. McGonigal was admitted to the hospital for
detoxification on 8 different times.

Exhibit P-2 3.

After

his 1980 hospitalization, Mr. McGonigal was not hospitalized
for alcoholism until he entered Holy Cross Hospital on
November 16, 1988.

Exhibit P-2 3.
Mr. McGonigal's Family

2.

Mr. McGonigal was married three times, three times

divorced, and importantly, he had no children.
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awarded a divorce from Ms. Birch on the grounds of mental
cruelty.

Exhibit P-29, p.8; P-30, p.2.

During her marriage

to Mr. Cranney, Ms. Birch saw Mr. McGonigal only one time.
R.530.
Mr. McGonigal and his Mother
7.

For a number of years prior to his death, Mr.

McGonigal lived with his mother, Mildred McGonigal, in a
condominium at 1263 East South Temple in Salt Lake City,
Utah.

R.687.

Mr. McGonigal was devoted to his mother.

R.687, 688-689.

When she died in June of 1988, Mr.

McGonigal1s life went into a tailspin.
P-25; R.688-689.

Exhibits P-18, P-23,

Mr. McGonigal1s mother left her entire

estate to Mr. McGonigal.

R.797.

Events in the Summer of 1988
Resumes his Chronic Alcoholism; Describes Death of "Son"
8.

In the summer of 1988, Mr. McGonigal used Front

Door Shoppers to purchase groceries and other supplies and
have them delivered to his condominium.

R.614.

During the

summer, Michael Cooley, one of Front Door Shoppers1
employees, delivered two to four 12-packs of Budweiser beer
to Mr. McGonigal two to three times per week.
Exhibit P-33.

R.615-616;

On one occasion while receiving a delivery

from Mr. Cooley, Mr. McGonigal, who had no children (R.787),
told Mr. Cooley that Mr. McGonigal had a son and a grandson

6

whom he had never seen and that both had been killed in an
accident-

R.616.

Sherri Swaner Meets and Visits Mr. McGonigal
He again Describes Death of his "Son"
9.

After Mr. McGonigal1s mother died, Mr. McGonigal

called some friends who lived two doors from him in his
condominium complex.

R.739, 740.

At that time, Sherri

Swaner was house-sitting for Mr. McGonigal1s friends.
R.739.

Because Mr. McGonigal didn't sound good, Ms. Swaner

went to visit Mr. McGonigal in mid July 1988.

R.739-740.

Until late October 1988, Ms. Swaner saw Mr. McGonigal four
to five times each week in his condominium.

R.741.

During

Ms. Swaner's visits, Mr. McGonigal "always drank beer when
[she] was there," and he "always had slurred speech, and he
was never well dressed or well cleaned."

R.742.

On more

than one occasion, Mr. McGonigal "forgot who [Ms. Swaner]
was, or he would call [her] something else."

She described

both his bedroom as filthy with urine soaked into the carpet
and his car as dirty with urine on the seat.

R.743-744.

all that time, she never saw him eat anything.

R.745.

In
In

mid July 1988, Mr. McGonigal told her of the death of his
one son and grandson in a traffic accident.

7

R.746.

Mr. McGonigal again Describes Death of his "Son"
10.

On August 23, 1988, Key Bank officer Douglas

Spenst went to Mr. McGonigalfs condominium so that Mr.
McGonigal could sign documents permitting him to borrow
money from Key Bank.

R«767-768.

During that visit, Mr.

McGonigal told Mr. Spenst that he had an adopted Korean son
who had died in a tragic accident in Idaho.

R.769-770.

Mr.

McGonigal said the son v/as a doctor and acted very proud of
him.

R.770.
Ms. Birch Arrives in September 1988
11.

In late September of 1988, Ms. Swaner first met

Ms. Birch at Mr. McGonigal1s condominium.

R.748-749.

In

mid October, 1988, Ms. Swaner noticed that Ms. Birch had
moved in with Mr. McGonigal.

R.749.

Ms. Birch testified

that other than running errands for Mr. McGonigal, she
stayed in the condominium all the time.

R.652.

Another

neighbor, Dean Brissler, also identified Ms. Birch as
appearing on the scene in late September or early October.
R.758-761.

He also stated that he saw Ms. Birch

intermittently taking Budweiser beer and what appeared to be
wine into the condominium.

R.761.

Mr. McGonigalfs Continuing Alcoholism
12.

After Ms. Birch began living with Mr. McGonigal,

Ms. Swaner noticed that Mr. McGonigal was more drunk than

8

before and "was real confused.ff

R.749.

McGonigal began wearing "diapers."

In addition, Mr.

R.752.

On one occasion

in late October, Ms. Swaner and a friend went to Mr.
McGonigalfs condominium and discovered he had fallen off his
bed; urine and beer were everywhere.

R.747.

Mr. McGonigal

was mumbling words and seemed to be semi-conscious.
13.

R.747.

At trial, Ms. Birch testified, until the morning

of the day Mr. McGonigal went to the hospital, that Mr.
McGonigal was never drunk (R.554), that Mr. McGonigal never
drank in her presence (R.553), that she never drank with him
(R.554), that she never poured him a drink (R.554) and that
Mr. McGonigal told her he wasn't drinking and she believed
him (R.553-554).
14.

In her deposition, Ms. Birch described "cases of

beer" stacked three deep, over halfway up the wall and
covering half of the wall in Mr. McGonigalfs bedroom, with
two times that amount in other parts of the condominium.
R. 550-552.

By the time Mr. McGonigal went to the hospital

on November 16, 1988, "the beer was just about all gone."
R.552.
15.

In late October or early November, Ms. Swaner

visited the condominium and found Mr. McGonigal was in his
bedroom and Ms. Birch was in the other bedroom.
Mr. McGonigal was very intoxicated.

9

R.753.

R. 753-753a.

His face and

legs were covered with blood.

R.753.

While Ms. Swaner was

there, Mr. McGonigal tried to drink some beer, but Ms.
Swaner took it away from him.

R.753.

After taking the beer

away from him, Ms. Swaner went to Ms. Birch in the other
bedroom of the condominium and told her Mr. McGonigal needed
to go to the hospital; Ms. Birch said she would see to it.
R.753-753a.
16.

Mr. McGonigal often told Ms. Swaner he was worth

$3,000,000.

R.747.
Ms. Birch Serves Mr. McGonigal Beer

17.

In early October 1988, Mr. McGonigal's cousin,

Imogene Douglas, came to visit him.

Ms. Birch was there,

and Mr. McGonigal was drinking a beer.

During the visit,

Ms. Birch twice gave Mr. McGonigal new bottles of beer
without his asking.

R.808.

Ms. Birch Tells Ms. Swaner not to Visit anymore
18.

In late October or early November, Ms. Swaner quit

going to visit Mr. McGonigal after Ms. Birch became hostile,
accused Ms. Swaner of being after Mr. McGonigal!s money and
told Ms. Swaner not to visit any more.

In addition, by late

October or early November, Ms. Swaner found that Mr.
McGonigal was not even coherent enough to verbalize
anything.

R.753a-753b.
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Mr. McGonigal Claims he is Worth $7,000,000
19.

During October and November of 1988, Mr. McGonigal

told Ms. Birch on more than one occasion that he was worth
$7,000,000.

R.607-608.

During this same time, Mr.

McGonigalfs handwriting was steadily deteriorating to the
point that by mid-November, Ms. Birch would fill out his
checks and then Mr. McGonigal would scrawl his signature.
Exhibit P-7; R.660-665.
Mr. Spenst Visits and Finds Mr. McGonigal Incoherent
20.

On November 3, 1988, Key Bank officer Douglas

Spenst went to see Mr. McGonigal because he was concerned
that a loan Mr. McGonigal had taken out in June 1988 (prior
to the death of Mr. McGonigal1s mother) was in default.
R.773-774, 767-769; Exhibits P-8, P-9.

Mr. Spenst knew that

Mr. McGonigal1s loan would be repaid with money he was
receiving as a result of a bank merger.

R.773-774.

Thus,

Mr. Spenst wanted to make sure that Mr. McGonigal had
completed the merger forms so that Mr. McGonigal would in
due course receive his money from the merger.

R.773-774.

Mr. Spenst met with Ms, Birch and Mr. McGonigal in Mr.
McGonigal's bedroom.

R.774.

Mr. McGonigal was propped up

in bed and unclothed from the waist down.

R.774-77 6.

He

was unkempt; his mustache, beard and skin were yellow.
R.776-777.

The bedroom was dimly lit and had a stench of
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urine.

R.777-778.

On this visit, Mr. McGonigal was the

least coherent of any of Mr. Spenst1s visits.

R.779.

Mr.

Spenst asked a number of specific questions, and he could
not tell whether Mr. McGonigal understood what was being
said.

R.780.

When Ms. Birch brought up the possibility of

her being added to Mr. McGonigal's checking account, Mr.
Spenst was so concerned about Mr. McGonigalfs mental state
that he purposely let the matter drop.

R.78 0.

Ms. Birch calls Mr. McCullouqh's Office
21.

That same date, Teresa Robison, secretary to Mr.

McCullough, Mr. McGonigal1s lawyer, received a message
marked "urgent" from "George McGonigal."

R.721.

When she

returned the call, Ms. Robison spoke to a person who
identified herself as "Bonnie McGonigal."

R.712-713, 721.

"Bonnie McGonigal" asked Ms. Robison to check Mr.
McGonigalfs file and see if there was a power of attorney
that could be used to transfer the stock Mr. McGonigal!s
mothers owned that was part of the bank merger.

R.714.

After checking the file, Ms. Robison called back and told
"Bonnie McGonigal" that the file did not contain a power of
attorney that would accomplish what she wanted to do.
R.714-715.
22.

On November 8, 1988, Ms. Robison returned another

telephone call and spoke to "Bonnie McGonigal."
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R.722,

718a.

Ms. Birch asked Ms. Robison to send out a copy of Mr.

McGonigal's will.

R.718a.

After speaking to Ms. Birch, Ms.

Robison talked to Mr. McGonigal.

R. 718a.

Mr. McGonigal

kept repeating that he needed his will so that he could
transfer his deceased mother's stock to himself.

R.717,

Despite Ms. Robisonfs efforts to explain that his will

720.

could not do this, Mr. McGonigal was very confused.

R.720.

Based on this conversation, Ms. Robison sent a copy of Mr.
McGonigal's will to him.

R.718a.

During these calLs,

neither Mr. McGonigal nor "Bonnie McGonigal" ever asked for
assistance in preparing a new will for Mr. McGonigal.
R.720.
Ms. Birch Prepares a new Will for Mr. McGonigal
23.

Upon receiving Mr. McGonigal's 1977 will, Ms.

Birch made changes to it in her handwriting.
R.572-575.

Exhibit P-3;

On November 9, 1988, Ms. Birch took the will

with the handwritten changes to a typist who retyped the
will and gave it back to Ms. Birch.

R.668.

The November 10, 1988 Will
24.

On November 10, 1988, after some additional

changes, Mr. McGonigal signed a will leaving his entire
estate to "Bonnie Birch McGonigal."
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Exhibits P-4, P-5.

Mr. McGonigalfs Alcoholism and his November 11th Fall
25.

On November 11, 1988, Ms. Birch's close friend,

Katherine Majors, was babysitting Mr. McGonigal.
591.

R.83 3,

On this occasion, she saw Mr. McGonigal fall out of

his bed and become wedged between the bed and his dresser.
R.83 3.

Because Mr. McGonigal was a big man, Ms. Majors

could not extricate him.
bed for him.

R.834.

R.834.

She simply made a little

5>he testified Mr. McGonigal was

comfortable in this position, which lasted a half hour or
more.

R.83 5.

He never complained.

R.83 5.

When Ms. Birch

came back to the condominium, Ms. Birch unscrewed the bed
and got Mr. McGonigal back into bed. R.592-594.
The November 15, 1988 Will
26.
will.

On November 15, 1988, Mr. McGonigal signed a new

This will also left his entire estate to Ms. Birch.

Exhibit P-6.

The only changes made in this will were to

change the devisee's name from "Bonnie Birch McGonigal" to
"Bonnie Birch," to change the alternate executor from Mr.
McCullough to Irshad Aadil and to add a notarization;
otherwise the November 15, 1988 will was identical to the
November 10, 1988 will.
6.

Compare Exhibit P-5 with Exhibit P-

Irshad Aadil was Ms. Birch's attorney.

Aadil had never met Mr. McGonigal. R.578.
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R.575. Mr.

Mr. McGoniaal Enters the Hospital on November 16th
27.

Mr. McGonigal entered Holy Cross Hospital at 11:18

a.m. on November 16, 1988.

Exhibit P-17.

He was "smelling

of spirits . . . coated with dirt and very unkempt.

His

speech was slurred and he was obviously icteric [jaundiced].
. . .

Skin covered with random ecchymoses [bruises] of

approximately the same age.

. . .

Nails were uncut and

dirt was caked under them."

Exhibit P-2 3, p.2.

He had

"stasis ulcerations [splitting of the skin and bleeding] of
the legs."

Exhibit P-18; R.435.

In addition, Mr. McGonigal

had a blood alcohol content of .186 and his serum sodium
level was 118.

Exhibit P-23, p.2.

After entering the

hospital, his course was stormy, including having a cardiac
arrest on November 18th from which he was resuscitated, and
progressed downhill until he died on December 2, 1988.
Exhibit P-23, p.3.
Dr. Maddocks Interprets the Records
28.

In interpreting these records, Dr. Robert K.

Maddocks, Jr., Mr. McGonigal's treating physician and an
expert in intoxication by drugs (R.416), testified that the
alcohol reading of .186 was over twice the limit for being
legally drunk (.08).

R.426.

He further explained that Mr.

McGonigal "was not able to give a systems review, which
would mean he could not give a coherent history" of his
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condition.

R.427.

He explained that the random bruise

marks were symptomatic of falls or abuse and indicated
chronic alcoholism.

R.429, 444-445.

Dr. Maddocks explained

that a serum sodium level of 118 was quite low and that
level would indicate that the patient had been chronically
alcoholic for some time.

R.442.

He explained that a person

being dirty and unkempt indicates chronic alcoholism.
R.444-445.

He stated that the bleeding ulcerations on Mr.

McGonigalfs legs would normally be very painful.

R.445.

Dr. Maddocks concluded that a person with these conditions
and in a normal state of mind would not let these types of
problems go without evaluation and treatment.

R.446.

Based

on this analysis, Dr. Maddocks opined that Mr. McGonigal was
intoxicated on November 15, 1988 (R.442-443) and had likely
been for some period of time before.

R.509-511.

Dr. Mohr,

Ms. Birch's expert witness, testified that Mr. McGonigalfs
unkempt and dirty condition "could mean that he was drinking
and that it was a recurrence of an alcoholic debauch."
R.704-705.
Ms. Birch Meets Dr. Maddocks at his Office
29.

A day or two after Mr. McGonigal was admitted to

the hospital, Ms. Birch visited Dr. Maddocks in his office.
R.440-441.

Ms. Birch told Dr. Maddocks that Mr. McGonigal

had been doing great until his mother died in June.
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Exhibit

P-25; R.446-448.

She said that Mr. McGonigal had been

drinking beer and wine in unknown quantities; that, prior to
her death, his mother gave Mr. McGonigal alcohol; that the
condominium and especially his room were dirty; that Mr.
McGonigal wouldn't leave his bedroom; and that Mr. McGonigal
was very depressed and cried a lot because of recent deaths,
including the death of his "son." Exhibit P-25; R.446-448.
Post Death Events
30.

Mr. McGonigal died on December 2, 1988.

At the

time of his death, Mr. McGonigal's estate was worth
approximately $500,000.

Exhibits P-47 and P-49; R.796a-797.

Ms. Birch Offers to Share the Estate with Ms. Swaner
31.
Swaner.

In late March of 1989, Ms. Birch went to visit Ms.
R.754-755.

Ms. Birch apologized to Ms. Swaner for

keeping her away from Mr. McGonigal.

R.756-757.

Ms. Birch

told Ms. Swaner that Mr. McGonigal would have wanted Ms.
Swaner to have some of the money he left to Ms. Birch.
R.7 55.

Ms. Birch told Ms. Swaner that if Ms. Swaner would

help Ms. Birch out, Ms. Swaner would get some of the money.
R.756.
SUMMARY OF ARGUMENT
Ms. Birch has a duty to marshal the evidence in support
of Judge Daniels' Findings.

Rather than do this, M:s. Birch
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has marshaled the facts most favorable to her case.

As a

result, the Court should treat Judge Daniels1 Findings as
correct.
In any event, the evidence supports Judge Daniels1
Findings, and his Conclusions of Law properly follow those
Findings.

Thus, Judge Daniels1 decision should be affirmed.

Judge Daniels erred when he ruled that a will
contestant's burden of persuasion alleging undue influence
is clear and convincing evidence.
preponderance of the evidence.

The proper burden is a

In view of the fact Judge

Daniels ruled undue influence had been proven by a
preponderance of the evidence, the Court of Appeals should
affirm the judgment on that basis.

ARGUMENT
I.
MS. BIRCH HAS FAILED TO MEET HER BURDEN ON APPEAL OF
MARSHALING THE EVIDENCE IN SUPPORT OF JUDGE DANIELS1
FINDINGS OF FACT.
A.
An Appellant must Marshal all Evidence in support
of a Judge's Findings as a Prerequisite to a claim that the
Judge's Findings are Clearly Erroneous.
To attack a trial court's findings of fact,
[a]n appellant must marshal the evidence
in support of the findings and then
demonstrate that despite this evidence,
the trial court's findings are so
lacking in support as to be "against the
18

clear weight of the evidence,11 thus
making them "clearly erroneous."
Whether facts have been found by a judge
or jury, appellants should recognize
that the burden of overturning factual
findings is a heavy one, reflective of
the fact that we do not sit to retry
cases submitted on disputed facts.
Matter of Estate of Bartell, 776 P.2d 885, 886 (Utah 1989)
(citations omitted).
"An appellant must marshal all of the evidence in
support of the trial court's findings," because "[o]nly then
can [the appellate court] consider whether those findings
are 'clearly erroneous.'"

Ashton v. Ashton, 733 P.2d 147,

150 (Utah 1987) (citation omitted; emphasis added).

When an

appellant fails to fulfill this duty, the appellate court
will treat the trial court's findings as correct.

Saunders

v. Sharp, 806 P.2d 198, 199 (Utah 1991).
B.
In Marshaling the Evidence, the Appellant must
Give due regard to the Judge's Opportunity to Weigh the
Credibility of the Evidence,
In marshaling the evidence, the appellant cannot simply
ignore the right of the trial judge to weigh the credibility
of the evidence received at the trial,,

Consistent with the

express language of Rule 52(a),
[i]n determining whether a finding is
clearly erroneous, due regard is given
to the trial court to evaluate the
19

credibility of witnesses since it is not
[the appellate court's] function to
"determine conflicting evidence or the
reasonable inferences drawn therefrom."
State v. Ford, 818 P.2d 1052, 1054 (Utah 1991) (citations
omitted; defendant claimed state's witnesses less credible
than his witnesses).

See also Henderson v. For-Shor Co.,

757 P.2d 465, 473 (Utah App. 1988) (Trial court's decision
affirmed even though only evidence undocumented memory of
appellant's manager; "Application of the 'clearly erroneous1
standard . . . does not eliminate the deference
traditionally afforded the fact finder to determine the
credibility of witnesses.")
C.

How Ms. Birch Marshaled the Evidence.

While Ms. Birch has acknowledged her burden to
"marshall all evidence in favor of the facts as found by the
trial court" (Appellant's Brief at 25) and has asserted that
she has "canvased" the record "to ferret out the evidence
and testimony most favorable to [the trial court's]
findings" (Appellant's Brief at 9 ) , she has not fulfilled
this duty.

Before even discussing her responsibility to

marshal the facts, Ms. Birch gives her version of the facts
(the facts she "deem[s] pertinent to the issues" she
raises).

Appellant's Brief at 3, 3-9.
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Moreover,

immediately following her statement t h a t her "focus i s upon
t h a t testimony and evidence which would most favorably
support the c o u r t ' s findings," she them s t a t e s to the
contrary t h a t " [ t ] h e evidence and testimony in support and
opposition to the foregoing facts are marshalled as follows
. . .."

Appellant's Brief a t 9; emphasis added.

Indeed,

Ms. Birch never even quotes or discusses Findings No. 3 or
No. 4 and her discussion of No. 6 and No. 7 i s cursory at
best.

There i s simply no section of her Brief where she

quotes the s p e c i f i c findings and then endeavors to describe
the f a c t s t h a t support each finding.
As a r e s u l t , Ms. Birch omits evidence t h a t supports
Judge Daniels' Findings 2 , asks the Court t o adopt inferences
in her favor, 3 mischaracterizes the evidence 4 and ignores

Ms. Birch makes no mention of Michael Cooley's testimony
e s t a b l i s h i n g Mr. McGonigal's purchases of beer during the summer of 1988
and Mr. McGonigal's statements concerning "his deceased son." R.614616. Nor does she mention Mr. McCullough's testimony e s t a b l i s h i n g that
Mr. McGonigal f i l e d for divorce from Ms. Birch because he f e l t she had
married him for h i s money. R.629.
3

Ms. Birch asks the Court t o dismiss Mr. McGonigal's
statements that h i s a s s e t s were worth $3.0 m i l l i o n and $7.0 m i l l i o n on
the b a s i s that "one can only speculate" why he made those mistakes.
Appellant's Brief at 27. She i s asking the Court to infer a reasonable
mistake rather than a f a i l u r e t o r e c a l l the nature and extent of his
property. S i m i l a r l y , Ms. Birch asks the Court to dismiss Mr.
McGonigal's d e t e r i o r a t i n g handwriting on the b a s i s that t h i s condition
"could equally be explained on the b a s i s of f a i l i n g h e a l t h . "
Appellant's Brief at 27-28. Here she i s asking the Court t o accept the
inference she wants when she acknowledges i t i s at l e a s t equally
appropriate t o infer Mr. McGonigal's drinking was responsible for his
d e t e r i o r a t i n g handwriting.
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Judge D a n i e l s '
evidence5.

r i g h t t o weigh t h e c r e d i b i l i t y of

the

W h i l e Mr. McCullough w i l l d i s c u s s some of

s h o r t c o m i n g s i n t h e n e x t s e c t i o n of h i s B r i e f ,

these

he has

p r o v i d e d a s y s t e m a t i c a n a l y s i s of t h e s e d e f i c i e n c i e s

in

A p p e n d i x H.
As a r e s u l t ,

Mr. McCullough b e l i e v e s t h e C o u r t of

Appeals should hold Judge D a n i e l s 1 Findings c o r r e c t .
of B a r t e l l ,

Estate

776 P . 2 d a t 8 8 6 .

II.
THE EVIDENCE SUPPORTS EACH OF JUDGE DANIELS1 CHALLENGED
FINDINGS.
A.

The E v i d e n c e S u p p o r t s F i n d i n g No. 3 .

J u d g e D a n i e l s 1 F i n d i n g No. 3 p r o v i d e s :
3.
The C o u r t c a n n o t r e c o n c i l e t h e
t e s t i m o n y of Ms. B i r c h ' s w i t n e s s e s and
t h e t e s t i m o n y of Doug S p e n s t , S h e r r i
Swaner and t h e h o s p i t a l r e c o r d s of Mr.
M c G o n i g a i ' s a d m i t t a n c e t o Holy C r o s s
H o s p i t a l on November 1 6 , 1 9 8 8 .

Compare Ms. Birch's claim that Mr. Spenst never "declined to
transact business with [Mr. McGonigal] because of any fear of
incompetency" (Appellant's Brief at 43; see a l s o at 30-31) with Mr.
Spenst's testimony regarding h i s November 3rd v i s i t where he purposely
did not pursue Ms. Birch's proposal that she be added t o Mr. McGonigai's
checking account because of h i s concern over Mr. McGonigai's competency.
R.780.
5

Because Ms. Birch ignores Judge Daniels' right t o weigh the
c r e d i b i l i t y of the evidence and h i s Finding No. 4, which s p e c i f i c a l l y
found a l l of her testimony suspect, she c i t e s her own suspect testimony
in support of her factual claims over 100 t i m e s . Appellant's Brief
passim.
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R.337.

Although Ms. Birch identified this Finding as one

she disputed in her Docketing Statement and Brief
(Appellant's Brief at 26), there is no place in her Brief
where she ever discusses this Finding and suggests why it is
incorrect.

A comparison of the testimony of Ms. Birch

(R.553), Katherine Majors (R.837, 827-828), Lugene Cutler
(815), Ida Caldwell (859), Keith Birch (843) and Helma Birch
(847), with the testimony of Sherri Swaner (R.753-753a) ,
Douglas Spenst (R.773-780) and Holy Cross Hospital's records
(Exhibit P-17 through P-23) shows that this Finding is
correct.

Moreover, this Finding shows that Judge Daniels

was fully aware of Ms. Birch's evidence; he simply found the
total evidence preponderated in favor of Mr. McCullough's
position.
B.

The Evidence Supports Finding No. 4.

Judge Daniels1 Finding No. 4 provides:
4.
The Court finds that Ms. Birch
did not move in with Mr. McGonigal until
October of 1988 and not, as she alleged,
in July of 1988. Similarly, the Court
finds that Ms. Birch, contrary to her
testimony, did know of Mr. McGonigal's
drinking. As a result, the Court finds
all of her testimony suspect.
R. 337. There is ample evidence to support his finding.
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Ms. Birch moved in with Mr. McGonigal in October
Ms. Birch claimed that she moved into Mr. McGonigalfs
condominium with Mr. McGonigal in July 1988 (R.530-531) and
lived there every day until he went into the hospital on
November 16, 1988 (R.536).
1.

However:

Ms. Birch accompanied Mr. McGonigal to the

Holy Cross Hospital.

Exhibit P-19; R.600-601.

The

hospital's admitting nurse's notes dated November 16, 1988
record that Mr. McGonigalfs ex wife stated she had been
looking after Mr. McGonigal for one month.
2.

Exhibit P-2 0.

Sherri Swaner testified she was an immediate

neighbor of Mr. McGonigalfs who met him in mid-July 1988.
R.740.

From then until mid to late October, Ms. Swaner saw

Mr. McGonigal four to five times each week.

R.741.

She

first met Ms. Birch at the end of September 1988 on one of
her visits to Mr. McGonigal1s condominium.

R.749. Ms.

Swaner observed that Ms. Birch had moved into the
condominium with Mr. McGonigal in mid October 1988. R.748749.
3.

Dean Brissler testified he was an immediate

neighbor who could observe the front door of Mr. McGonigal1s
condominium from his living room.

R.758-759.

Mr. Brissler

identified Ms. Birch as the woman he first saw coming to and
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from Mr. McGonigal's condominium in late September or
October of 1988.
4.

R.759-761.

Ms. Birch admitted that she completed the

"Holy Cross Hospital Patient Profile" for Mr. McGonigal.
R.600-601; Exhibit P-19.

Although Ms. Birch claimed she

felt like she was Mr. McGonigalfs wife after her divorce
from J.W. Cranney in late 1986 and continued to feel that
way on the day that Mr. McGonigal went to the hospital
(R.533-534; 599-600) and although she claimed that she felt
Mr. McGonigal's condominium was her home (R.600), on the
patient profile, she gave her address as "1985 South 1100
East, No. 5."

Exhibit P-19.

She admitted this was the

address of Darrell Jensen (R.601-602) whom she claimed to be
only a friend of hers.

R.525.

She did not know if Mr.

McGonigal knew Mr. Jensen or not.

R.525-526.

On the

Patient Profile, Ms. Birch also gave Mr. Jensen's number as
the number where she could be reached.

Exhibit P-19; R.602.

This was the same telephone number that Ms. Birch gave to
Dr. Maddocks when she visited him in his office after Mr.
McGonigal's admission to the hospital.

P-25; R.603.

See

also Emergency Room admittance (Ms. Birch uses Mr. Jensen's
address and telephone number) (Exhibit P-17).

Finally, in

November 1988, Ms. Birch applied for a distributorship at
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Viva America.
address.

R.658-659.

She again used Mr. Jensen's

R.659.
5.

Mr. McGonigal's checking account records show

that the first check Ms. Birch endorses was dated October
18, 1988.

Exhibit P-7, Check No. 564; R.547, 660.

Prior to

that date, there are a number of checks endorsed by Sherri
Swaner, but none by Ms. Birch.

Exhibit P-7.

Ms. Birch Knew of Mr. McGonigalfs Drinking
Ms. Birch claimed, until the morning of the day Mr.
McGonigal went to the hospital, that Mr. McGonigal was never
drunk (R.554), that Mr. McGonigal never drank in her
presence (R.553), that she never drank with him (R.554),
that she never poured him a drink (R.554) and that Mr.
McGonigal told her he wasn't drinking and she believed him
(R.553-554).
1.

However:
When Ms. Birch began visiting Mr. McGonigal,

she described "cases of beer" stacked three deep, over
halfway up the wall and covering half of the wall in Mr.
McGonigal's bedroom, with two times that amount in other
parts of the condominium.

R.550-552.

By the time Mr.

McGonigal went to the hospital on November 16, 1988, "the
beer was just about all gone."

R.552.

Ms. Birch said she

never saw Mr. McGonigal give any of the beer away.
553.

26

R.552-

2.

Sherri Swaner testified in graphic detail

that during the period she visited Mr. McGonigal four to
five times each week from mid July 1988 to the end of
October 1988 (R.741), Mr. McGonigal "always drank beer when
[she] was there," and that he "always had slurred speech,
and he was never well dressed or well cleaned."

R.742.

After Ms. Birch began living with Mr. McGonigal, Ms. Swaner
noticed that Mr. McGonigal was more drunk than before and
"was real confused."

R.749.

On one occasion in the end of

October, Ms. Swaner visited the condominium and found Mr.
McGonigal in his bedroom intoxicated and covered with blood.
R.753.

After taking a beer can away from him, Ms. Swaner

went to Ms. Birch in the other bedroom of the condominium
and told her Mr. McGonigal needed to go to the hospital; Ms.
Birch said she would see to it.
3.

R.753-753a.

Holy Cross Hospital's records described a man

who was in the midst of, in the words of Ms. Birch's expert,
an "alcoholic debauch."

R.705; Exhibit P-23, p.2; see

generally Statement of Relevant Facts, No. 28, supra.
In interpreting these records, Dr. Robert K. Maddocks,
Jr. testified that the alcohol level, failure to give a
coherent history, random bruise marks, serum sodium level,
dirty and unkempt condition and skin ulcerations on Mr.
McGonigal's legs were all indicative of chronic alcoholism.

27

R.416, 426-427, 429, 444-446.

Based on this analysis, Dr.

Maddocks opined that Mr. McGonigal was intoxicated on
November 15, 1988 (R.442-443) and had likely been for some
period of time before.
4.

R.509-511.

Dr. Maddocks1 handwritten notes made on

November 16, 1988 state.:

"According to ex-wife, patient

took care of his mother who apparently encouraged his care
of her and his drinking.

...

He has been drinking wine

and beer in unknown quantities."

Exhibit P-18; R.435.

Similarly, Dr. Maddocks met Ms. Birch in his office a day or
two after November 16, 1988, and she told him at that time
that she did not know how much alcohol Mr. McGonigal was
consuming.

Exhibit P-25; R.446, 447-448.
5.

Dean Brissler testified that after Ms. Birch

began visiting Mr. McGonigal at his condominium in late
September or early October (R.759-761), he saw Ms. Birch
bringing into the condominium Budweiser beer and what
appeared to be boxes of wine.
6.

R.761-762.

In Octob€»r 1988, Mr. McGonigal1 s first

cousin, Imogene Douglas, visited Mr. McGonigal at his
condominium.

R.807a.

When Mrs. Douglas arrived, Ms. Birch

was there and Mr. McGonigal was drinking a beer.

R.808.

While there, Ms. Birch twice gave Mr. McGonigal a new bottle
of beer without Mr. McGonigal even asking.
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R.808.

7.

During the summer of 1988, Michael Cooley

worked for Front Door Shoppers, a home delivery shopping
service,

R.614.

He delivered two to four 12-packs of

Budweiser beer to Mr. McGonigal two to three times per week.
R. 614-615.
8.

On November 11, 1988, Ms. Birch's close

friend, Katherine Majors, was "babysitting" Mr. McGonigal.
R.833, 591.

While there, Ms. Majors saw Mr. McGonigal fall

out of his bed and become wedged between the bed and his
dresser (R.833) and remain there resting comfortably without
complaint for a half hour or more.

R.83 5.

There is no

logical basis to explain Mr. McGonigal's comfort, Mr.
McGonigalfs failure to complain and Ms. Majors' indifference
(why not get help from a neighbor?) except on the basis that
he was drunk and, in the appropriate vernacular, "feelin1 no
pain."
9.

Mr. McGonigal's checking account records

(Exhibit P-7) show a continuing decrease in Mr. McGonigal's
ability to write his checks.

Exhibit P-7; R.660-665.

In

November, Mr. McGonigal no longer writes the check; instead
Ms. Birch writes the check and Mr. McGonigal scrawls his
signature.

Exhibit P-7; R.662-665.
10.

Ms. Birch testified that she helped bathe Mr.

McGonigal each morning.

R.540-541.
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She established that

Mr. McGonigal was meticulous in his dress.

R.448-449.

She

also testified that, to her knowledge, Mr. McGonigal never
left the condominium after she moved in.

R.544.

In

addition, when she visited Dr. Maddocks in his office after
Mr. McGonigal1s admission to the hospital, Ms. Birch told
Dr. Maddocks she had not been able to get Mr. McGonigal even
to leave his bedroom.

Exhibit P-25; R.447-448.

Thus, Holy

Cross Hospital's records of Mr. McGonigalfs admittance on
November 16, 1988, particularly the dirt coated condition
with dirt caked under his uncut fingernails, describe a
chronic alcoholic who was in the middle of an "alcoholic
debauch."

Exhibit P-17, P-18, P-20, P-23; R.442-443, 509-

511, 705.
11.

Eventually, Ms. Birch changed her testimony

and claimed that Mr. McGonigal had "a drink or two a day"
(R.654) and that Mr. McGonigal had given some of the beer
away.

R.654a.

As she scrambled to deal with the mounting

contradictions in her testimony, Ms. Birch was led to make
the outrageous and unsupported claim that the beer stored in
the condominium was not Mr. McGonigal at all, but was for
his mother.

R.900-901.

Compare Michael Cooley's testimony

of weekly deliveries of beer after the death of Mr.
McGonigal1s mother (R.614-615) and Exhibit P-33, the Front
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Door Shopper order sheets, which document some of these
deliveries.
As a result, Judge Daniels properly held all of Ms.
Birch's testimony suspect.6

JIFU Instruction No. 3.12;

Gittens v. Lundberq, 284 P.2d 1115, 1117 (Utah 1955); (if
witness testifies falsely as to any material fact, jury as
trier of fact may disregard all of that witness1 testimony).
C.

The Evidence Supports Finding No. 5.

Judge Daniels1 Finding No. 5 provides:
5.
The Court finds that, from
November 10th to November 15th, 1988,
Mr. McGonigal was intoxicated, his
health was deteriorating and he was
getting weaker.
R.337.

Without repeating all of the testimony that supports

this finding, the key evidence is:
1.

Ms. Swaner's testimony of what she saw in

late October and November of 1988 when visiting with Mr.
McGonigal (R.739-753a) and how, after Ms. Birch began living
with Mr. McGonigal, Ms. Swaner noticed that Mr. McGonigal
was more drunk than before and "was real confused."

R.749.

At times, Judge Daniels showed the grave concern he had over
Ms. Birch's testimony. See R.653-656, 898.

31

2.

Mr. Spenst's visit with Mr. McGonigal on

November 3, 1988 and his description of the confused and
sick state in which he found Mr. McGonigal. R.773-780.
3.

Ms. Robison's call with Mr. McGonigal on

November 8, 1988 where Mr. McGonigal was "very confused" and
repeatedly talks about using his will to transfer his
mother's stock to himself.
4.

R.722, 717-720.

Mr. McGonigal falling from his bed on

November 11, 1988 where he rested "comfortably" for over 3 0
minutes.

R.592-594, 833-835.
5.

Holy Cross Hospital's records on Mr.

McGonigalfs admission, and in particular, Mr. McGonigalfs
inability to give a coherent history, slurred speech, blood
alcohol level, dirt coated condition, serum sodium level,
bruised body and jaundiced condition.

P-17 through P-2 4;

R.442-446.

D.

The Evidence Supports Finding No. 6.

Judge Daniels1 Finding No. 6 provides:
6.
Based on a preponderance of
the evidence, the Court finds that in
November 1988, Mr. McGonigal was not
able to identify the natural objects of
his bounty, the nature and extent of his
property nor was he able to form a plan
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understandingly for the distribution of
his property.
R.337.
1.
Mr. McGonigal was unable to Identify the
Natural Objects of his Bounty.
a.

Although Mr. McGonigal had been married

and divorced three times, he had no children.
b.

R.787.

In mid July of 1988, Mr. McGonigal told

Sherri Swaner that his son and grandson had died in a tragic
accident.

R.746.
c.

In the summer of 1988, Mr. McGonigal

told Michael Cooley that Mr. McGonigal had a son and a
grandson whom he had never seen and that both had been
killed in an accident.
d.

R.616.

On August 23, 1988, Mr. McGonigal told

Mr. Spenst that he had an adopted, Korean son who had died
in a tragic accident in Idaho.
e.

R.769-770.

When Ms. Birch visited Dr. Maddocks at

his office a day or two after Mr. McGonigal entered the
hospital on November 16, 1988, Ms. Birch told Dr. Maddocks
that Mr. McGonigal was depressed over the recent deaths of
his "mother, close friend, uncle and
(emphasis added); R.440-441, 447-448.
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f

son. f "

Exhibit P-2 5

f.

Although Mr. McGonigal felt enough

affection for his neighbor, Sherri Swaner, to give her a
substantial amount of money (R.881, 891), on several
occasions in late October 1988, Mr. McGonigal forgot who she
was.

R.742-743.
g.

Although Ms. Birch was not married to

Mr. McGonigal after January 1976, the November 10, 1988 will
identified Ms. Birch as "Bonnie Birch McGonigal."

Exhibit

P-5.
2.
Mr. McGonigal was unable to recall the nature
and extent of his property.
a.

At the time of his death, Mr.

McGonigal's estate (including his inheritance from his
mother) was worth approximately $500,000.

Exhibits P-47 and

P-49; R.796a-797.
b.

Mr. McGonigal often told Ms. Swaner that

he was worth $3.0 million.
c.

R.747.

In October and November 1988, Mr.

McGonigal told Ms. Birch on more than one occasion that he
was worth about $7.0 million.

R.607.

Despite Ms. Birch's

incredible claim that Mr« McGonigal "knew to the penny what
he had" (R.898) and her argument that maybe Mr. McGonigal
didn't know the size of his estate because he was still
trying to discover the value of his mother's estate
34

(Appellant's Brief at 27), she knew Mr, McGonigal's
statements were incorrect; the stock certificates were in
the living room (R.690); and Ms. Birch knew that the total
value of Mr. McGonigal1s estate (including his inheritance)
was around $600,000.

R.691; Exhibit P-39, P-40; R.610-611.

3.
Mr. McGonigal was unable to Form a Plan
Understanding^.
Without repeating all of the evidence, the key evidence
in support of this element of Finding No. 6. is:
a.

Ms. Birch's staunch denial that Mr.

McGonigal had ever been drinking during the summer and fall
of 1988.

R.553-554.

If Mr. McGonigal was not impaired by

his drinking, why did Ms. McGonigal deny his drinking until
the evidence became overwhelming?
b.

R.654-654a.

Mr. McGonigal's lack of coherence,

confusion and inability to understand in his meeting with
Mr. Spenst on November 3, 1988.
c.

R.773-780.

Mr. McGonigal's inability to understand

that his will would not transfer his deceased mother's stock
to him and the fact he was generally very confused in his
telephone conversation with Ms. Robison on November 8, 1988.
R.722, 717-720.
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d.

Mr. McGonigal falling from his bed on

November 11, 1988 where he rested "comfortably" for over 3 0
minutes.

R.592-594, 833-835.
e.

Holy Cross Hospital's records on Mr.

McGonigal's admission, and in particular, Mr. McGonigalfs
inability to give a coherent history, slurred speech, blood
alcohol level, dirt coated condition, serum sodium level,
bruised body and jaundiced condition.

P-17 through P-24;

R.442-446.
E.

The Evidence Supports Finding No. 7.

Judge Daniels1 Finding No. 7 provides:
7.
Thus, the Court finds that Mr.
McGonigal was not competent to execute
either the November 10, 1988 or the
November 15, 1988 will upon the dates
those wills were executed.
R.337.

This finding is the logical result of Judge's

Daniels' Finding No. 6.

It establishes that Judge Daniels

was focused on the legal issue that Ms. Birch apparently is
raising —

whether or not Mr. McGonigal was competent when

the wills were executed*

See Appellant's Brief at 38-39,

44.
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F.
Ms. Birch's Evidence was Unpersuasive and
Repeatedly Impeached.
In addition to her own suspect testimony, Ms. E*irch
called five witnesses in support of her case.

In general,

their testimony was conclusory, unpersuasive and subject to
impeachment.

See generally R.553-554 (Ms. Birch), R.814-824

(Lugene Cutler), R.825-841 (Katherine Majors), R.842-845
(Keith Birch) and R.846-851 (Helma Birch).
For instance, Lugene Cutler witnessed the signing of
the November 10th will and testified that Mr. McGonigal was
of sound mind.

R.814-815.

However, in an earlier

affidavit, Ms. Cutler stated that she went to Mr.
McGonigal's condominium on November 15th and "met [Mr.
McGonigal] in person at that time."

R.822.

Ms. Birch

likewise stated that the only time Ms. Cutler came to the
condominium was on November 15th.

R.823.

Although Ms.

Cutler testified that the will was signed in Mr. McGonigalfs
bedroom (R.817), she failed to identify the smell in the
room, Mr. McGonigal's jaundiced skin or the ulcerations on
his legs.

Compare Douglas Spenst's testimony of his

November 3, 1988 visit (R.773-777) and admission records of
November 16, 1988 (Exhibit P-23) with Ms. Cutler's testimony
(R.820-821).
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Ina Caldwell also witnessed the signing of the November
10th will and testified Mr. McGonigal was of sound mind.
R.858-859.

Like Ms. Cutler, Ms. Caldwell signed an

affidavit that stated she visited Mr. McGonigal's
condominium on November 9th, 14th and 15th; the affidavit
said nothing about witnessing a will.

R.876.

Although Ms.

Caldwell testified she had given Mr. McGonigal a pedicure
seven to ten days before November 16th in Mr. McGonigalfs
bedroom, she failed to identify the smell in his room, his
jaundiced skin or the ulcerations on his legs.

Compare

Douglas Spenst's testimony of his November 3, 1988 visit
(R.773-777) and admission records of November 16, 1988
(Exhibit P-23) with Ms. Caldwell's testimony (R.869-870,
873).

Moreover, the hospital records conclusively establish

that Dr. Maddocks attended Mr. McGonigal on November 16th at
the hospital (see Exhibit P-18 —

Dr. Maddocks1 handwritten

notes of his treatment; Exhibit D-101 —

nurses1 notes

indicating Dr. Maddocks present at Mr. McGonigal1s bedside;
Exhibit P-23).

Even so, Ms. Caldwell testified that she was

at the hospital from Mr. McGonigal!s arrival until late in
the evening (R.862-863), that during the entire day she was
never further than five to ten feet away from Mr. McGonigal
and that she never ate that day (R.868-869), Ms. Caldwell
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claimed that she never saw Dr. Maddocks that day.

R.8 62-

863.
When Ms. Birch testified in her deposition about the
events from November 9, 1988 to November 15, 1988, she
failed to make any mention of Mr. McGonigal signing a will
on November 10, 1988.

R.668-677.

Ms. Major testified that she met and spoke with Mr.
McGonigal "many times" (R.825) and that he was of sound
mind.

R.829.

However, she too failed to identify in her

testimony that Mr. McGonigal1s skin was yellow.

Compare

Douglas Spenst's testimony of his November 3, 1988 visit
(R.773-777) and admission records of November 16, 1988
(Exhibit P-23) with Ms. Major's testimony (R.835-836).
Moreover, although Ms. Majors claims never to have seen Mr.
McGonigal drink, under the influence or drunk (R.837), when
he fell out of bed and could not be extricated, she simply
made him a bed and made no effort to get help to extricate
him until Ms. Birch came home over 3 0 minutes later.

R.83 3,

835.
G.
Ms. Birch's Intoxication Cases are
Distinguishable.
Ms. Birch cites a number of cases in her Brief that,
based on specific factual situations, hold that a person was
competent to make a will notwithstanding a history of
39

alcohol abuse-

See Appellant's Brief at 37-41.

At the

threshold, all courts recognize that the issue of competency
to execute a will is a factually sensitive issue for which
there can be no hard and fast rules.
§15 d (1956).

94 C. J. S.

ff

WillsM

Thus, Ms. Birch's cases are helpful only to

the extent the facts that they decide are substantially
similar to the facts of the present case.
1.
Ms. Birch's Cases Deal only with whether the
Decedent could Plan the Disposition of the Decedent's
Property Understandingly.
All of Ms. Birch's cases are distinguishable in many
ways from this case; however, the common thread, which
distinguishes the cases she cites on intoxication and
competency to make a will, is that all of her cases deal
only with the third prong of the competency test —

whether

the decedent could understandingly plan the disposition of
the decedent's estate.
at 38-42.

See cases cited in Appellant's Brief

In the present case, Mr. McCullough adduced proof

on all three prongs of the test.

Thus, at the outset, the

quantum of evidence in support of Judge Daniels' Findings is
much greater than the cases cited by Ms. Birch.
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2.
Ms. Birch's Cases are otherwise Factually
Distinguishable.
Ms. Birch cited four cases that dealt with
circumstantial evidence from a doctor or hospital.

In Re

Powers1 Estate, 184 P.2d 319 (Calif. App. 1947), In Re
Arnold's Estate, 107 P.2d 25 (Calif. 1940), In Re Shields1
Estate, 121 P.2d 795 (Cal. App. 1942), In Re Kraft's Estate,
374 P.2d 413 (Alaska 1962).

All of these cases are

factually distinguishable.
For instance, in Powers' Estate, the testatrix"s
medical records showed intermittent irrationality on the day
before the will was executed.

However, the Court found this

unpersuasive because the testatrix had met with her attorney
to draft the will at a time when no one disputed her
competency and both the testatrix's attending physician and
nurse testified that she was rational and competent when the
will was executed.

Powers' Estate, 184 P.2d at 320, 322.

Similarly, in Arnold's Estate, there was no medical
evidence within six months of the testator's execution of
the will.

Moreover, the decedent, who had developed an

alcoholic tremor seven years earlier, hand wrote his will
and there was no evidence of tremor.
P.2d at 25.
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Arnold's Estate, 107

Likewise, in Shields' Estate, there was lay and medical
evidence of intoxication one month before and five months
after the will's execution.

However, the will was drawn by

a lawyer, and there was unimpeachable evidence that the
decedent had not been drinking for several weeks before the
will was executed.

Shields' Estate, 121 P.2d at 796-798.

Finally, in Kraft's Estate, the decedent was dying of
cancer, was under sedation and had two ounces of whiskey.
However, the court found there was nothing in the record
that made the testimony of the proponent's witnesses (that
the decedent was competent) "unworthy of belief."

Since the

credibility of the witnesses was paramount, the court
sustained the trial court's findings.

Kraft's Estate, 374

P.2d at 415-416.
In this case, there was a plethora of medical data
dated within one day of one will and six days of the other.
Moreover, there was other corroborating evidence similarly
close in time.
impeached.

Finally, Ms. Birch's evidence was repeatedly

As a result, given the facts of this case, Judge

Daniels properly decided the case.
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3•
Ms. Birch Improperly Asks the Court to Give
more Weight to Direct Evidence than to Circumstantial
Evidence.
Ms. Birch argues in her Brief that no one testified Mr.
McGonigal was intoxicated on November 10th or 15th "based on
personal observation.11
id. at 23, 29.

Appellant's Brief at 42; see also

Ms. Birch is implicitly arguing that the

direct testimony of Ms. Birch, her friends and family
outweighs, as a matter of law, the circumstantial evidence
set forth above.

This is false.

There is no preference for

direct evidence over circumstantial evidence.

Gillmor v.

Gillmor, 745 P.2d 461, 464 (Utah App. 1987) ("Inferences
drawn from circumstantial evidence can be as probative as
direct evidence.11)

In fact, because the circumstantial

evidence itself is often undisputed and only the logical
inferences can be argued, "[c]ircumstantial evidence may
even be more convincing than direct testimony."

State v.

Housekeeper, 588 P.2d 139, 140 (Utah 1978).
Moreover, having surrounded Mr. McGonigal with her
friends and family and having excluded the only independent
witness (Sherri Swaner; R.753a-753b), Ms. Birch insured that
the only direct evidence would be those people friendly to
her and her cause.

Since Judge Daniels also found Ms. Birch

guilty of undue influence by a preponderance of the
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evidence, the observation of the Missouri Supreme Court is
appropriate:
The courts of Missouri have long
judicially recognized the basic
psychological fact that a person intent
upon exerting undue influence in the
execution of any aim, including gain by
testamentary bequest, will do so in as
subtle, furtive, indirect and elusive a
manner as possible . . . . As a rule,
undue influence is not proclaimed from
the housetop, but is hidden like a
candle beneath a bushel and concealed
like fraud and deception, only appearing
through carelessness and unguarded
openings.
Salisbury v. Gardiner, 515 S.W.2d 881, 885 (Mo. 1974).
Thus, Mr. McCullough asks the Court of Appeals to
decline Ms. Birch's invitation to discount the plethora of
circumstantial evidence that supports Judge Daniels'
Findings.

The evidence supports Judge Daniels' Findings.

III. JUDGE DANIELS' MADE THE CORRECT LEGAL DECISION.
A.
Judge Daniels correctly Determined Competency as
of the Time the November Wills were Executed.
Under Utah law, to be competent to execute a will,
a person must be able to (1) identify
the natural objects of one's bounty and
recognize one's relationship to them,
(2) recall the nature and extent of
one's property, and (3) to dispose of
the one's property understandingly,
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according to a plan formed in one's
mind. If any of these three elements is
invalid at the time the will is made,
the will is invalid.
Matter of Estate of Kesler, 702 P.2d 86, 88 (Utah 1985).
In the present case, Judge Daniels found all three
elements were missing.

However, Ms. Birch apparently is

arguing that Judge Daniels failed to find these elements
missing "at the time the will is made," thus rendering his
decision incorrect.

See Appellant's Brief at 23, 38-39, 44.

This argument is baseless.

In Finding No. 5, Judge

Daniels found Mr. McGonigal intoxicated etc. "from November
10th to November 15th."

R.337.

He could have found more

narrowly that Mr. McGonigal was intoxicated etc. "on"
November 10th and November 15th "at the precise moment he
executed his will."

However, his broader finding is

certainly sufficient (in conjunction with Findings No. 6 and
7) to support the legal conclusion that neither of the
November 1988 wills was entitled to probate.

R.339.

Likewise, in Finding No. 6, Judge Daniels found Mr.
McGonigal unable to meet any of the three tests for
competency during November 1988 (R.337); he could have found
more narrowly, but his broader finding supports the legal
conclusion.

Moreover, there is no question that Judge

Daniels realized that the "time the will is made" is the

45

proper time frame.

In Finding No. 7, he found Mr. McGonigal

incompetent to execute the November wills "upon the dates
those Wills were executed."

R.337.

B.
Mr. McCullough's Burden of Proof is a
Preponderance of the Evidence.
Ms. Birch quotes Anderson v. Brinkerhoff for the
proposition that "[mjental incompetency must be established
by clear, cogent, satisfactory and convincing evidence.11
Anderson v. Brinkerhoff, 756 P.2d 95, 100 (Utah App. 1988).
However, Anderson was a deed case.

Mr. McCullough's burden

of proof in a will contest is "a preponderance of the
evidence."

Kesler, 702 P.2d at 88.

IV. A CONTESTANT'S BURDEN OF PROOF IN AN UNDUE INFLUENCE
WILL CONTEST IS BY A PREPONDERANCE OF THE EVIDENCE.
Judge Daniels ruled that Mr. McCullough's burden of
proof on his claim that Ms. Birch unduly influenced Mr.
McGonigal in the execution of the November 1988 wills was
clear and convincing evidence.
R.3 39.

Conclusion of Law No. 7,

Had he ruled that Mr. McCullough's burden was by a

preponderance of the evidence, Judge Daniels would have
found the wills invalid on this additional ground.
No. 8, R.338.
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Finding

The relevant cases establish the proper standard as a
preponderance of the evidence.
In Re Hansen's Will
The first Utah case to discuss the weight of evidence
necessary to prove undue influence was In Re Hansen's Will.
In Re Hansen's Will, 167 P. 256, 259 (Utah 1917).

There,

the district court had ruled that the proponent of the will
had the burden to prove lack of undue influence.

On appeal,

the Supreme Court quoted with approval 1 Schouler on Wills
§239 as follows:
The burden of proving fraud or force in
the procurement of a will . . . lies
upon those who contest the instrument;
and anything which imputes heinous
misconduct to a party concerned and
interested in its execution ought to be
fairly established by a preponderance of
the evidence. As to undue influence, in
the usual and less offensive sense, the
burden of proving affirmatively that it
operated upon the will in question lies
still on the party who alleges it [i.e.,
the contestant].
Hansen's Will, 167 P. at 259.

Although the Court did not

expressly state that a contestant's burden of proving undue
influence was by a preponderance of the evidence, the logic
of its ruling leads only to that conclusion.
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The "Substantial Proof" Cases
The issue became murky as a result of four cases
between 1933 and 1952, where the Utah Supreme Court stated
that, in an undue influence case, "there must be substantial
proof of an overpowering of the testator's volition . . .."
In Re Lavelle's Estate, 248 P.2d 372, 375 (Utah 1952); see
also In Re Bryan's Estate, 25 P.2d 602, 608 (Utah 1933); In
Re Goldsberrv's Estate, 81 P.2d 1106, 1112 (Utah 1938); In
Re George's Estate, 112 P.2d 498, 499-500 (Utah 1941).
Although none of these cases state that the requirement of
"substantial proof" of undue influence meant the burden of
proof was "clear and convincing evidence," Judge Daniels
apparently interpreted them to mean this.
In Re Buttars' Estate
However, In Re Buttars' Estate, decided one year after
the last of the "substantial proof" cases, shows that the
"substantial proof" cases do not change the burden of proof
set forth in Hansen's Will.
171, 172 (Utah 1953).

In Re Buttars' Estate, 261 P.2d

There, the Supreme Court noted that

once the proponents of a will make out a prima facie case of
due execution, the burden is on the contestant "to prove by
a preponderance of the evidence that the testatrix did not
have a sound and disposing mind at the time she executed the
will or that she was acting under fraud, menace or undue

48

influence.M

In r e H a n s o n ' s

(sic) W i l l , 50 u t a h 2 07, ] 67

P . 2 56 " B u t t a r s ' E s t a t e , 2 6 ] P.2d at I 7 2 (emphas is added) .
Thus

t h e C o i I r t: i i ::> 1: <:: i i ] ) , s t a 1: e d 1:1: i a t a p r e p o n d e r a n c e o f

av i.dei ice w a s a 1 1 t h a t w a s n e e d e d , b u t f or i t s a u t h o r ity, it
cited In R e H a n s e n ' s W i l l .
t -,

H | t-->SU \t

,

lil|()i|M

J | r | f| J p 1 c;

p i i p i | %ihpn

hu

l i f ] |

I h -j t

!\y

M c C u i .ouu:.' s b u r d e n w a s c l e a r a n d 'onvincing eviderine,

1 he

• Appeals should affirm t h e trial court's judgment o n
i i.

A1

e 1 1. .

CONCLUSION
I11' -

B i i "i" 11 11»i s i i i i i i ' i i

Judge

;i

aiixini ii±

a r p rnrre

l

: .: .-

ndings;
t(

ndings

is a r e s u l t ,

:

event,

the Court

Judge

Daniels1

u [ >[ iu i t

should
"indinqs

*
erroneous

d e t e r m i ntiu t i i d u iv"
will

i n in ,11 s II111 l tlit» t«v J i i e n i e i n

. n.i

L*

4cGonigal

on N o v e m b e r

. . i- D a n i e l s 4

;q-

\rr , o -, r - . p - r ,
*competent

vember

Februar,

;

*

I9A8 J u d g m e r '

that M s . B i r c h unduly

regard

t o M i:,

: i irae

t,~, In-

-*>r - - i

wx oi i« :j

M c C u 11 o u g h ' s c 1 a i m

influenced M r . M c G o n i g a l .

Since J udge

D a n i e l s found M s , Birch quilty of u n d u e influence by a

49

d

-s =i r e s u l t ,

re 1 y , «•' u d q e Dan i e 1 s a p p I j ed
e v i d e n t i a r y b u r d e n Willi

CA^UULC

preponderance of the evidence, the Court of Appeals should
affirm the trial court's judgment on that basis.
Respectfully submitted this j2c? day of July, 1992,
CALLISTER, DUNCAN & NEBEKER

Charles M. Bennett
Attorneys for Respondent,
L.S. McCullough, Jr.
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L RESPONDENT'S H R U F was hand -»1P 1 i '/H r M, I „ on I his
:

- r, 199'.' to the iollowinqi

Brant H. Wal 1
Wall & Wall
Suite 800 Boston Building
Salt Lake City, Utah 84111
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APPENDIX A
FINDINGS OF FACT AND CONCLUSIONS OF LAW
Dated February 14, 1992

FILED DISTRICT COURT
Third Judicial District

!
I
!
j
I

CALLISTER, DUNCAN & NEBEKER
CHARLES M. BENNETT (A0283)
800 Kennecott Building
Salt Lake city, Utah 84133
Telephone: (801) 530-7300
Attorneys

Deputy Cieirk

. McCullough, Jr.

I

DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
PROBATE DIVISION

IN THE MATTER OF THE ESTATE
OF,

)
)

GEORGE J. MCGONIGAL, JR.,

)

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

)

PROBATE NO. 883901206 ES

)

Deceased.

)

HON. SCOTT DANIELS

)
)
)
)
O n D e c e m b e r 2nd, 3rd -

Court, t h e

H o n o r a b l e scott D a n i e l s p r e s i d i n g , h e l d a b e n c h t r i a l
above entitled matter.
McCullough, Jr.

C h a r l e s M . B e n n e t t appeared for L . S .

Bonni

t appeared pro se.

The Court

-*<? •

t o d e t e r m i n e w h i c h of M r .

n c G o n i g a l • s t h r e e wills

—

signed on November

one signed

-*

ui, I ' ^ H <n>i o n e s i g n e d o n F e b r u a r y

e n t i t l e d t o b e a d m i t t e d t o probate
.aat d e c i s i o n , t h e C o u r t w o u l d t h e n appoint
representative named

B a s e d on

personal

admitted to probate to

IIIIW

serve as personal representative of the decedent's estate.
The Court heard the testimony of witnesses for Mr.
McCullough and for Ms. Birch and received into evidence
numerous documents and other exhibits offered by the
parties.

Having been fully advised in the matter the Court

enters its findings of fact and conclusions of law as
follows:
FINDINGS OF FACT
1.

Based on a preponderance of the evidence, the

Court finds (a) that the November 10, 1988 Will was signed
by Mr. McGonigal as his Last Will and Testament in the
presence of Ina Caldwell and LuJene Cutler, (b) that the
witnesses then signed in the presence of Mr. McGonigal and
of each other and that Mr. McGonigal was at the time
eighteen (18) years of age or older.
2.

Based on a preponderance of the evidence, the

Court finds (a) that the November 15, 1988 Will was signed
by Mr. McGonigal as his Last Will and Testament in the
presence of Ina Caldwell and LuJene Cutler, (b) that the
witnesses then signed in the presence of Mr. McGonigal and
each other, (c) that Mr. McGonigal was at the time eighteen
(18) years of age or older and (d) that Linda Fontenot, a
Utah Notary Public, then notarized the November 15, 1988

- 2 -
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Will

, - substanti.il

IJ t a I: i

I'ompi ia~

-

*i s e c t • ••

P r o b a t e Code

L

• "

f 1 tie

§ 7 5 - 2 - 5 C;

Court cannot reconcile the testimony of Ms.
B i r c h ' s w i t n e s s e s and the? t-e'-ii; inn,my

( Douq Spenst ,

>hvrr i

the hospital records of Mr. McGonigal 1 s
admittance to Holy Cross hospital
4.

November

The Coui
McGonigal until October of 1988

alleged,
Ms.

as she

988. Similarly,, the Court finds that

Birch, cont

McGonigal f s drinking.

As a result, the Court finds all of

her testimony suspect.
5.

The i;»111, • «',' i mi s t h a '

o m ', <:» v ember 1 01 !h t o

November 15th, 1988, M r . McGonigal w a s intoxicated, his
health w a s deteriorating and he w a s getting weaker.
6.

Based

dence, the

Court finds that in November 1988, M r . McGonigal was not
able to identify the natural objects of his bounty, the
nature and extent; of" hi i w propern " in n Juis iu> fiuie i o r o r m a
plan understandingly for the distribution of h i s property.
7.

Thus, the Court finds that Mr. McGonigal was ilot

competent tc > execute nil hi>i I in n ihrntimLiM
November
executed.

IIIIII

P'IHH

nr the

, 1988 Will upon the dates those Wills were

8.

The Court finds that Mr. McCullough has failed to

prove by clear and convincing evidence that Bonnie Birch
used undue influence to procure Mr. McGonigal's execution of
the November 10, 1988 Will and the November 15, 1988 Will.
Were the standard of proof for undue influence a
preponderance of the evidence, the Court would find that Mr.
McCullough had met that standard of proof.
9.

The Court declines to rule on what, if any, legal

effect a confidential relationship between Ms. Birch and Mr.
McGonigal would have on this case. Accordingly, the Court
enters no findings as to whether Ms. Birch had a
confidential relationship with Mr. McGonigal.
10.

The Court finds (a) that on February 1, 1977, Mr.

McGonigal signed his February 1, 1977 Will as his Last Will
and Testament in the presence of Mr. McCullough and Phyllis
Yardley, (a) that the witnesses signed the Will in Mr.
McGonigalfs presence and the presence of each other, (c)
that Mr. McGonigal was eighteen years of age or older and
(d) that he was competent and under no constraint or undue
influence.
11.

Prior to trial, the Court entered its Order

requiring $900.00 to be advanced to Ms. Birch so that she
could obtain the testimony of a witness in Boise, Idaho.
That witness did not appear and testify.
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Wherefore, based on these Findings of Fact, the Court
enters the fo 11 owing 2 :Dnc 1 i is i ::>i is :::)f I a,w.
CONCLUSIONS OF LAW
1.

The November

, 1988 Will was properly executed

U.C.A. §75-2-502 (1 978)
2.

The November 15, 1988 Will was properly executed.

U.C.A, §75-2-502 (1978); §75-2-504 (1978); §75-3-40C
(1978) ,
3.

The November 10, 1988 Will and the November .:

1988 are not entitled to be admitted to probate bee*
Mr. McGoniga]
executed
4

.me the Wills were
§75-2-501 (1978); §75-3-407 (1978).

'Mr. McGonigal's February lIP 1.9/7 Will is. f-.hei .-vlioi™i,-,

entitled
McCullough,

is therefore entitled to be

appointed personal representative of the Estate ut ileui.it'i .1.
McGonigal
Upon the filing of an acceptance of appointment i y
Mr. McCullough, Letters Testamentary should be issued t Mr.
McCullough evidencing hi s appe. «iiitUtetA,

u

mi a u t h o r i t y .

The burden of proof to establish that a will is
void for undue influence is clear and convincing evidence,
d.

The Court

influence.

-

5

•
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9.

Ms. Birch is ordered to return to the Estate the

$900.00 that was advanced to her prior to trial.
DATED: Jjscemfcer

I 4-. 1992-r
BY THE COURT:

District Court Judge
G:VC0MM0N\PIKLVCMB\PU]K\143S1-1

-

6
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ul i n e

foregoing FINDINGS OF FACT AND CONCLUSIONS OF LAW was hand
delivered, on this

day of December, 1991 to the

foilowinu:

Bonnie Birch
624 South 600 East
Salt Lake City, Utah

>
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APPENDIX B
JUDGMENT AND ORDER
Dated February 14, 1992

FILED DISTRICT COURT
Tmrd Judicial District

FEB H 1992
CALLISTER, DUNCAN & NEBEKER
CHARLES M. BENNETT (A0283)
800 Kennecott Building
Salt Lake City, Utah 84;
Telephone: (801) 530-7300

SAwT L k & £ CQ\J*

By-£

*- JUS

•" V4

ilte^aiy CiarK

Attorneys for L.S. McCullough, Jr.
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE

IN THE MATTER OF THE ESTATE
OF

JUDGMENT AND ORDER
PROBATE NO. 883901206 ES

GEORGE J. McGONIGAL, JR.,
HON. SCOTT DANIELS
Deceased.

ecember 2nd, 3rd and 4th, the Court, the Honorable
Scott Daniels presiding, held a bench trial
Mnar.ies f1 1

entitled matter,
McCullough, Jr.

ttennett

*i

appeared for L.&.

Bonnie Birch appeared pro se.

The Court

held the trial in order to determine whici
McGonigal's three w i J 1 s •

.'in i; .mined on November 15, 1988,

*xgned on November 10, 1988 and one signed on February
-7 ... - w a s entitled to be admitted to probate,
that decision, the

appoint the personal

representative named in the will admitted to probate to
serve as personal representative of the decedent '" s -HSI: a'US,

00142

The Court heard the testimony of witnesses for Mr.
McCullough and for Ms. Birch and received into evidence
numerous documents and other exhibits offered by the
parties.

Having been fully advised in the matter, the Court

has entered its findings of fact and conclusions of law and
now enters its Judgment and Order as follows:
WHEREFORE, IT IS HEREBY ORDERED:
1.

The Will of George J. McGonigal, Jr. dated

February 1, 1977 is hereby admitted to probate.
2.

L.S. McCullough, Jr. is hereby appointed general

Personal Representative of the Estate of George J.
McGonigal, Jr., to serve without bond.
3.

Upon filing of an acceptance of appointment,

Letters Testamentary shall issue evidencing Mr. McCullough1s
appointment and authority.
4.

Bonnie Birch is hereby ordered to return to Mr.

McCullough as personal representative of the Estate, the
$900.00 she received from the Estate prior to trial.
Dated this Jjrday

of QeclndDer, 199£BY THE COURT:

District Court Judge
G:\COMMON\FUBL\CMB\rUaaaSl-l

-

2 -
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CERTIFICATE Of M W I P Q
I hereby certify that a true and correct copy of the
foregoing JUDGMENT AND ORDER was hand delivered, on this
/P"~" day of December, 1991 to the following:

Bonnie Birch
624 South 600 East
Salt Lake City, Utah

84102

^%x^
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APPENDIX C
AMENDMENT TO FINDINGS OF FACT
Dated March 12, 1992

rfUT

UMSMflMl

MAR 1 2 892

CALLISTER, DUNCAN & NEBEKER
CHARLES M. BENNETT (A0283)
800 Kennecott Building
Salt Lake City, Utah 84133
Telephone: (801) 530-7300
Attorneys for L.S. McCullough, Jr.
IN THE THIRD DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
PROBATE DIVISION
IN THE MATTER OF THE ESTATE
OF,

)
)

AMENDMENT TO FINDINGS OF
FACT

GEORGE J. MCGONIGAL, JR.,

)

PROBATE NO. 883901206 ES

)

HON. SCOTT DANIELS

Deceased.

On February 14, 1992, the Court, the Honorable
Scott Daniels presiding, entered Findings of Fact in this
matter.

L.S. McCullough, Jr., through his attorneys,

Callister, Duncan & Nebeker and Charles M. Bennett, and
Bonnie Birch, through her attorneys, Wall & Wall and Brant
H. Wall, have stipulated that paragraph 2 of the Findings of
Fact inadvertently stated that the witnesses to Mr.
McGonigalfs November 15, 1988 Will were Ina Caldwell and
LuJene Cutler.

Paragraph 2 should have stated that the

witnesses were Jeanette Bogue and William Lisonbee.
Pursuant to Rule 60(a), the Court hereby amends paragraph 2

00366

of the Findings of Fact by substituting "Jeanette Bogue and
William Lisonbee" for "Ina Caldwell and LuJene Cutler."
Dated March It',

1992.
BY THEyCOURT:

District Court Judge
STIPULATED TO:
CALLISTER, DUNCAN & NEBEKER

Charles M. Bennett
Attorneys for L.S. McCullough/ Jr.
WALL & WALL

Brant H. Wall
^Attorneys for Bonnie Birch
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APPENDIX D
ORDER CERTIFYING JUDGMENT UNDER RULE 54(b)
AND GRANTING LIMITED DISTRIBUTION OF ASSETS
AND RESTRICTIONS ON DISBURSEMENTS AND DISTRIBUTIONS
PENDING APPEAL
Dated March 12, 1992

Thim iiH«fhi»nwrtct

MAR 1 2 1992
1

CALLISTER, DUNCAN & NEBEKER
' CHARLES M. BENNETT (A0283)
| 800 Kennecott Building
Salt Lake city, Utah 84133
Telephone: (801) 530-7300
Attorneys for L.S. McCullough, Jr.
I

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

i

STATE OF UTAH, PROBATE DIVISION
* * * * * * *

1

IN THE MATTER OF THE ESTATE
OF

'\ GEORGE J. McGONIGAL, JR.,
I
Deceased.

)
)
)
)
)
)
)
)

ORDER CERTIFYING
JUDGMENT UNDER RULE
54(b) AND GRANTING
LIMITED DISTRIBUTION OF
ASSETS AND RESTRICTIONS
ON DISBURSEMENTS AND
DISTRIBUTIONS PENDING
APPEAL

)

PROBATE NO. 883901206 ES

)

HON. SCOTT DANIELS

* * * * * * *

On March />, 1992, L.S. McCullough, Jr., Bonnie Birch
and Primary Children's Medical Center, through their
respective attorneys, presented to and filed with the Court
their Stipulation dated March/J^, 1992 (the "Stipulation").
The Court has now reviewed the Stipulation and has
determined that the agreement of the parties is well taken
and, in particular, that there is no just cause for delay
concerning the entry of the Court's Judgment and Order dated

February 14, 1992 in this matter.

Accordingly, based on the

Stipulation and good cause appearing, the Court enters its
Order as follows:
1.

The Court's Judgment and Order dated February 14,

1992 in this matter is hereby certified as a final and
appealable Order under Rule 54(b) of the Utah Rules of Civil
Procedure.
2.

The Court orders the following parties to take the

following actions:
A.

Ms. Birch shall pay to L.S. McCullough, Jr. as
personal representative of the Estate, the $900.00
required by the Court's February 14th Decision in
monthly payments of $50.00 per month beginning May
1, 1992. Provided these payments are made when
due, there shall be no interest charged.

B.

Mr. McCullough shall distribute all stock that the
Estate owns in KeyCorp (the "KeyCorp Stock") to
Primary Children's Medical Center Foundation (the
"Foundation").

C.

The Foundation shall sell the KeyCorp Stock
(either directly or through First Security Bank of
Utah, M.A. ("First Security")) and deposit the
proceeds (the "KeyCorp Stock Proceeds") in an
account at First Security which shall invest the
proceeds in United States Treasury Bills. Any
proceeds that cannot be invested in United States
Treasury Bills shall be invested in money market
funds. First Security shall be entitled to pay
its administrative fee from income earned on the
United States Treasury Bills or the money market
funds•

D.

Until further Order of this Court or until an
affirmance and remittur of Ms. Birch's appeal, the
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Foundation shall not disburse or distribute the
KeyCorp Stock Proceeds.
E.

Provided they obey the Court's Order(s), Mr.
McCullough, Primary Children's Medical Center, the
Foundation and First Security Bank of Utah, N.A.
shall not be liable for any loss that may occur in
the KeyCorp Stock or the KeyCorp Stock Proceeds.

F.

Mr. McCullough shall hold all other assets (the
"Other Assets'1) he receives in his capacity as
personal representative of the Estate in the same
form as he receives them.

G.

Mr. McCullough, Ms. Birch and Primary Children's
Medical Center shall each have the right to
petition the Court for an Order requiring the
personal representative to sell any of the Other
Assets and to reinvest the sales proceeds in one
or more specifically designated investments. Mr.
McCullough agrees that he shall follow any such
Order.

H.

Provided Mr. McCullough obeys the Court's
Order(s), Mr. McCullough shall not be liable to
any person for any loss that may occur to the
Estate's assets.

I.

Mr. McCullough shall collect all income and other
receipts and shall deposit them in an insured
money market account at a financial institution
insured by the Federal Deposit Insurance
Corporation. If the account approaches the
insurance limitation amount, Mr. McCullough shall
transfer sufficient funds to another account at a
financial institution insured by the Federal
Deposit Insurance Corporation so that the total
funds so deposited shall maintain their status as
insured deposits.

J.

Mr. McCullough shall hire accountants to prepare
and file federal and state income tax returns for
the estate and shall pay their expenses and any
tax liabilities (including interest and penalties,
if any) from the Estate's assets without further
order of this Court. All payments to accountants

- 3 -

nnoDO

shall be subject to challenge under U.C.A. §75-3720 (1992).
K.

Mr. McCullough shall not pay himself fees and
costs for his services as proposed and actual
personal representative of the Estate nor pay
Callister, Duncan & Nebeker its fees and costs as
attorneys for Mr. McCullough without Court
authorization. Mr. McCullough may petition the
Court for an Order authorizing himself to pay
himself fees and costs for his services as
proposed and actual personal representative of the
Estate and to pay Callister, Duncan & Nebeker its
fees and costs as attorneys for Mr. McCullough.
Mr. McCullough may file one or more petitions. In
the event Mr. McCullough files any such petition,
he shall give notice of the petition to counsel
for Ms. Birch and Primary Children's Medical
Center. By the execution of this stipulation, Ms.
Birch and her counsel do not concede that any
payment of fees would be appropriate against the
estate, and they specifically reserve the right to
challenge any petition Mr. McCullough may file and
seek an appropriate order of the Court.

L.

Unless a notice to creditors has previously been
published, Mr. McCullough shall publish a notice
to creditors. Mr. McCullough may pay any creditor
presenting a claim to the Estate after first
notifying Ms. Birch's counsel of his intent to pay
and giving Ms. Birch's counsel an opportunity to
petition the Court for an Order enjoining the
proposed payment. Mr. McCullough shall deny all
other claims and shall defend his denial as may be
necessary under the circumstances.

6.

Otherwise, unless the Court otherwise orders, L.S.

McCullough, Jr. shall have no authority to disburse or
distribute the assets of the Estate.

- 4 -

Dated March / & , 1992
BY THE COURT
'**#-"

District Court Jtoge'
G:\C0MM0N\PUBL\CMB\PLDOSUl-l
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APPENDIX E
LAST WILL AND TESTAMENT OF GEORGE J. McGONIGAL, JR.
Dated February 1, 1977

LAST WILL AND TESTAMENT
OF
GEORGE J. McGONlGAL, JR.

1.

I. GEORGE J. McGONlGAL, JR., a resident of Salt Lake County,

State of Utah, being over die age of twenty-one years and of sound and disp<
mind and memory, and being free from duress, undue influence, menace
or fraud, do hereby publish the following instrument as and hereby declare
it to be my Last Will and Testament, intending hereby to revoke any and
all Wills and Codicils, as well as any other instrument of a testamentary
nature heretofore made by me, and to dispose of ail of the property, both
real and personal of which 1 may be seised or possessed at the time of ray
death.
2.

Debts and Taxes.

I direct that all my unsecured debts, secured

debts, administration expenses, and all estate, transfer, inheritance, and
succession taxes payable by reason of my death be paid by my Executor
as soon as may be conveniently possible after my demise.
3.

Appointment of Executor without Bond.
(a)

I appoint Mildred E. McGooigal and Leland S. McCulIough. Jr.

as co-exexutors (or Executrix, hereinafter Executor refers to both genders)
of tills my Last Will and Testament. But if Mildred E. McGonigal shall fail
or cease to 99rv

for any reason at any time, 1 appoint Leland S. McCulIough,

State of Utah, as Executor, to act as alternate Executor.
(b)

All of my Executors shall be exempt from giving or posting

any bond or security.

<&HV
^ 4

f
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(c)

if both the above mentioned Executors fail to serve for any

reason at any time, a successor shall be appointed by an appropriate court.
Every successor shall seek appointment and qualify according to the probate
laws.
(d)

Independent of Court Supervision.

My executor shall be

as tree anu independent oi court supervision as the iaw oi the appropriate
jurisdiction shall allow.
4.

Thirty "day Survivorship.

In determining beneficiaries of this Will,

a beneficiary shall be deemed to have survived me, any other person, a
point in time, or an event, as the case may be, only if such survivorship
is for at least thirty days ( 3 0 ) .
5.

Governing law.

This will has been drawn and executed in the

State of Utah. Except as otherwise provided herein, all questions concerning
the meaning and intention of any of the terms, its validity, or the exercise of
any powers of appointment created herein shall be determined! in accordance
witlt the laws of Utah. Provided, however, the administration of any trusu created
herein shall be governed, insofar as 1 can provide, by the law of the domicile
of the trustee serving at the time of tlie occurence of the facts governed by law
sought to be determined. Any act or omission shall be judged by the law in effect
at the date thereof.
6.

Marital Status and Family.

1, George J. McGoniigal, hereby state

that 1 have been married numerous times during my life, my last marriage was
to Bonnie McGonigai, and that I was divorced from Bonnie McGonigai in January,
of 1976, and I have not remarried since.

Further. I have had no children

born issue of any of my marriages and I do not intend to bequeath, devise or
make a gift of any of my property to anyone unless they are specifically named
in this Will.

7.

Dispositive Provision.

If upon my death, my mother. Mildred

McGonigal, of Idaho Falls, Bonneville County, Idaho, is still surviving and i
me by at least six months, then I give to her, ail my property, both real ax
personal of which I die possessed, of whatever kind or nature, and whereve
situate.

In the event my mother Mildred McGonigal, should predecease me

tlien I hereby bequeath and devise all of my property of which 1 die siesed
possessed, of whatsoever kind and nature, and wherever situated, including
real, personal and mixed property, to the Primary Children's Hospital of
Salt Lake City, Salt Lake County, State of Utah, to be used by the Trustees
Directors of said hospital for die benefit of minor children in need of medic;
care, and that all assets received by the Primmry Children's Hospital from r
estate should go into a fund called the George J. McGonigal Memorial Fund
to be used as die Trustees and Directors of said Primary Children's Hosptia
deem best for the care and medical treatment oi minor children.

I do tliis

out of my great love for little children and I desire to contribute in some
small way to the health and care of minor children.
8.

Anti-Lapse Clause. It is my intention that none of the gifts, bequest

or devises hereinbefore set forth shall lapse in the event any of said mentioned
children shall predecease me; it being my intention that if any of my said menti
children shall predecease me, that their siiare as hereinabove set forth shall th
pass to their living children. And if there be no living children then die decea
child's share of my estate shall pass to the then living children of mine, and
if they be deceased then to their issue.
9.

No-Contest Clause. I have purposely omitted making provision for

any other person* whether claiming to be an heir of mine or not, and if any pet
whether a beneficiary under tills will, or not mentioned herein shall contest
tliis will, or object to any of the provisions hereof, I give to such person so coi
or objecting the sum of one dollar ($1.00), and no more, in lieu of the provisio
which I have made, or which I might have made herein for audi person so cont
or objecting.

10.

IN TESTIMONY WHEREOF, I have hereunto a«t my hand UiU tiia

day o f .
and

^r 1977, in the presence offS <r/s>.*l(J

/ //£//(* 9

T

///y.UT^&A

D

</

//Vr*/X

>_
/f^A^j/^

who attest the same at my request

J]

by subscribing tlieir names hereto in my presence.

George J. McGonigait j

r

The above instrument was signed, declared and published by George J.
McGonigai. Jr. as his Last Will and Testament in our presence; and we at his
request and in his presence and in tiie presence of each oilier, subscribe our
names hereto as attesting witnesses, this

/

day of

, -/ /(jr

1977.

Witne

^
Address

.?./t /J.M... i(h
Address

Prepared by:
McCULLOUUU * McCULLOUGH
Attorneys at Law
304 Bast First South
Salt Lake City, Utah 84111
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APPENDIX F
LAST WILL AND TESTAMENT OF GEORGE J. McGONIGAL, JR.
Dated November 10, 1988

LAST WILL AND TESTAMENT OF
GEORGE J. MC GONIGAL, JR.
1.

I, GEORGE

J.

MC

GONIGAL,

JR. , a

resident

of

Salt

Lake

County, State of Utah, being over the aqe of twenty-one years and
of

sound

and

disposing

mind

and

memory,

and

being

free

from

duress, undue influence, menace or fraud, do hereby publish the
following instrument as and hereby declare it to be my Last Will
and Testament, intending hereby to revoke any and all Wills and
Codicils,

as

well

as

any

other

instrument

of

a testamentary

nature heretofore made by me, and to dispose of all the property,
both real and personal of which I may be seized or possessed at
the time of my death.
2.

Debts and Taxes.

I direct

that

all my

unsecured

debts,

secured debts, administration exDenses, and all estate, transfer,
inheritance, and succession taxes payable by reason of my death
be paid by my Executor as soon as may be conveniently possible
after my demise.
3.

Appointment of Executor Without Bond.
(a) I appoint Bonnie Birch McGoniqal as Executrix of this my

Last Will and Testament.
fail or cease

to serve

But
for any

if Bonnie Birch McGonlgal shall
reason at any

time, I appoint

Leland S. McCullough, Jr., State of Utah, as Executor, to act as
alternate

Executor.

(Hereafter

"Executor11

refers

to

both

genders.)

II SSL I ^ . .iWLJ- PLAINTIFFS
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LAST WILL AND TESTAMENT OF
GEORGE J, MC GONIGAL, JR.
PAGE 2
(b) All of my Executors shall be exempt from giving or posting any bond or security.
(c) If both of the above mentioned Executors fail to serve
for any reason at any time, a successor shall be appointed by an
appropriate court.

Every

successor

shall seek apoointment and

qualify according to the probate laws.
(d) Independent of Court Supervision.
as free and

indeoendent

My Executors shall be

of court supervision as the law of the

appropriate jurisdicitcn shall allow.
4.

Thirty-day

Survivorship.

In determining

beneficiaries

of

this Will, a beneficiary shall be deemed to have survived me, any
other person, a point in time, or an event, as the case may be,
only if such survivorship is for at least thirty (30) days.
5.

Governing Law.

State of Utah.

This Will has been drawn and executed in the

Except

as otherwise provided herein, all ques-

tions concerning the meaning and intention of any of the terms,
its

validity,

or

the

exercise

of

anv

powers

of

appointment

created herein shall be determined in accordance with the laws of
Utah; provided, however, the administration of any trusts created
herein shall be governed, insofar as I can provide, by the law of
the domicile of the trustee serving at the time of the occurrence
of the facts governed by law sought to be determined.
omission

shall

be

judged

by

the

law

in

effect

Any act or
at

the

date

thereof.
6.

Marital

Status

hereby state that

and

Family.

I, George

J. McGonigal, Jr.,

I have been married numerous times during my

CM

) <M^

*:
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life, and my

last

marriage

was to Bonnie Birch

McGoniqal.

I

bequeath, devise or make a gift of all of my property to Bonnie
Birch McGoniaal

and

not to anyone unless they are

specifically

named in this Will.
7.

Dispositive

Provision.

If

upon

my

death

Bonnie

Birch

McGoniqal of Salt Lake County, Utah, is still survivinq, then I
qive to her all my propertv, both real and personal of which I
die possessed, of whatever kind or nature, and wherever situate.
In the event Bonnie Birch McGonigal should predecease me then I
hereby

bequeath

and

devise

all

of my propertv

of which

I die

siezed or possessed, of whatsoever kind and nature, and wherever
situated,

including

Shriner's

Children's

real, personal
Hospital

of

and mixed

property,

Salt

City,

Lake

to the

Salt

Lake

County, State of Utah, to be used by the Trustees or Directors of
said hospital for the benefit of minor children in need of medical care, and that

all assets

received by the Shriner's Chil-

dren's Hospital from my estate should go into a fund called the
George

J.

McGonigal,

Jr.,

Memorial

Fund

to

be

used

as

the

Trustees and Directors of said Shriner's Children's Hospital deem
best for the care and medical treatment of minor children.
this out of my great
contribute

in

some

love for little children and

small

way to the health and

I do

I desire to

care of minor

children.
8.

No-Contest

vision

Clause.

I have

purposely

omitted

making

pro-

for any oth^r oerson, whether claiming to be an heir of

mine or not, and i: any person, whether a beneficiary under this

&.„ J. 9V&J

LAST WILL AND TESTAMENT OF
GEORGE J. MC GONIGAL, JR.
PAGE 4
will, or not mentioned herein shall contest this will, or object
to any of the provisions hereof, I give to such person so contesting or objecting the sum of one dollar ($1.00) and no more,
in lieu of the provisions which

I have made, or which I might

have made herein for such person so contesting or objecting.
9.
/fifh.

who

IN TESTIMONY WHEREOF, I have hereunto set my hand this
day ot^y)/rV€^\^

attest

the same

f^sty

r 19 % Y , in the presence of

at my request

by subscribing

their

names

hereto in my presence.

orgeJ/M
GecTrqf
The above instrument was signed, declared and published by
George J. McGonigal, Jr., as his Last will and Testament in our
presence; and we at his request and in his presence and in the
presence of each other, subscribe our names hereto as witnesses
*-1

this //?# day otflnx^n

Ifi&rj

1 9_£#

APPENDIX G
LAST WILL AND TESTAMENT OF GEORGE J. McGONIGAL, JR.
Dated November 15, 1988

LAST WILL AND TESTAMENT OP
GEORGE J. MC GONIGAL, JR.
1.

I,

GEORGE

J.

MC

GONIGAL,

JR.f

a

resident

of

Salt

Lake

County, State of Utah, being over the age of twenty-one years and
of

sound

and

disposing

mind

and

memory,

and

being

free from

duress, undue influence, menace or fraud, do hereby publish the
following instrument as and hereby declare it to be my Last Will
and Testament, intending hereby to revoke any and all Wills and
Codicils,

as well

as

any

other

instrument

of

a testamentary

nature heretofore made by me, and to dispose of all the proDerty,
both real and personal of which I may be seized or possessed at
the time of my death.
2.

Debts

and Taxes.

I direct that

all my unsecured debts,

secured debts, administration expenses, and all estate, transfer,
inheritance, and succession taxes payable by reason of my death
be paid by my Executor as soon as may be conveniently oossible
after my demise.
3.

Appointment of Executor Without Bond.
(a) I appoint Bonnie Birch as Executrix of this my Last Will

and Testament.

But if Bonnie Birch shall fail or cease to serve

for any reason at any time, I appoint Irshad A. Aadil, State of
Utah,

as

Executor, to

act

as alternate

Executor.

(Hereafter

"Executor* refers to both genders.)
(b) All of my Executors shall be exempt from giving or posting any bond or security.
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(c) If both of the above mentioned Executors fail to serve
for any reason at any time, a successor shall be appointed by an
appropriate court.

Every successor shall seek appointment and

qualify according to the probate laws.
(d) Independent of Court Supervision.

My Executors shall be

as free and independent of court suDervision as the law of the
appropriate jurisdiciton shall allow.
4.

Thirty-day

Survivorship.

In determining

beneficiaries of

this Will, a beneficiary shall be deemed to have survived me, any
other person, a point in time, or an event, as the case may be,
only if such survivorship is for at least thirty (30) days.
5.

Governing Law.

State of Utah.

This Will has been drawn and executed in the

Except as otherwise provided herein, all ques-

tions concerning the meaning and intention of any of the terms,
its

validity,

or

the

exercise

of

any

powers

of

appointment

created herein shall be determined in accordance with the laws of
Utah; provided, however, the administration of any trusts created
herein shall be governed, insofar as I can provide, by the law of
the domicile of the trustee serving at the time of the occurrence
of the facts governed by law sought to be determined.
omission

shall

be

judged

by the

law

in

effect

Any act or

at

the

date

thereof.
6.

Marital

Status and Family.

I, George J. McGonigal, Jr.,

hereby state that I have been married numerous times during my
life, and my last marriage was to Bonnie Birch.

I bequeath,

devise or make a gift of all of my property to Bonnie Birch and
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not to anyone unless they are specifically named in this Will.
7.

Dispositive Provision.

If uoon my death Bonnie Birch of

Salt Lake County, Utah, is still surviving, then I give to her
all my property, both real and oersonal of which I die possessed,
of whatever kind or nature, and wherever situate.

In the event

Bonnie Birch

bequeath and

should

predecease

me then

I hereby

devise all of rav property of which I die siezed or possessed, of
whatsoever

kind

and

nature,

and

wherever

situated,

including

real, personal and mixed property, to the Shriner's Children's
Hospital of Salt Lake City, Salt Lake County, State of Utah, to
be used by the Trustees or Directors of said hospital for the
benefit of minor children in need of medical care, and that all
assets

received

by the

Shriner's Children's

Hospital

from my

estate should go into a fund called the George J. McGonigal, Jr.,
Memorial Fund to be used as the Trustees and Directors of said
Shriner's Children's Hospital deem best for the care and medical
treatment of minor children.

I do this out of my great love for

little children and I desire to contribute in some small way to
the health and care of minor children.
8.

No-Contest

Clause.

I have purposely

omitted making pro-

vision for any other person, whether claiming to be an heir of
mine or not, and if any person, whether a beneficiary under this

s$r.....J0&ti
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will, or not mentioned herein shall contest this will, or object
to any of the provisions hereof, I give to such person so contesting or objecting the sum of one dollar ($1.00) and no more,
in lieu of the provisions which I have made, or which I might
have made herein for such person so contesting or objecting.
9.
/£

IN TESTIMONY WHEREOF, I have hereunto set my hand this
day of /ZeyttYiBBfL
William E. Lisenbee

, 19 ? V , in the presence of
and

Jeannette Bogue

who attest the same at my request by subscribinq their names
hereto in my presence.

The above instrument was signed, declared and published by
George J. McGonigal, Jr., as his Last Hill and Testament in our
presence; and we at his request and in his presence and in the
presence of each other, subscribe our names hereto as witnesses

this /S^

day of J/tue*yr*

#c

, igJEfc

APPENDIX H
ANALYSIS OF MS. BIRCH'S STATEMENT OF FACTS
Ms. Birch addresses the facts of this case in three
distinguishable portions of her Brief.
forth her version of the facts —

First, she sets

the facts she

f,

deem[s] to

be pertinent to the issues presented by the Appellant."
Appellant's Brief at 3-9.

Next, she sets forth facts "in

support and opposition to" Judge Daniels' Findings.
Appellant's Brief at 9-22; emphasis added.

Finally, she

elaborates on her view of the facts in the Argument portion
of her Brief.

See generally Appellant's Brief at 22-44.

Mr. McCullough will establish the inadequacies of Ms.
Birch's presentation by addressing her factual assertions in
the order in which they appear in Ms. Birch's Brief and
under the heading of the three different portions of Ms.
Birch's Brief.
The "DeemTsI Pertinent" Portion
Appellant's Brief 3-9
1.

Ms. Birch alleges:

After her divorce from Mr.

McGonigal in January 1976, she and Mr. McGonigal maintained
a close relationship and communicated frequently.
Appellant's Brief at 4-5.
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The Record shows:

Ms. Birch's allegation is based

entirely on her own testimony which Judge Daniels found to
be suspect.

After less than 4 months of marriage, Mr.

McGonigal filed for divorce.

Eight days after the divorce

was final, Ms. Birch married J.W. Cranney and remained
married to him until her divorce in December 1986.
that time, Ms. Birch saw Mr. McGonigal one time.

During

Until Mr.

McGonigal's mother died in late June 1988, Ms. Birch never
visited Mr. McGonigal at this condominium.

R.531; See

Respondent's Brief Statement of Relevant Facts ("RB SOF")
No.3-6.

2.

Ms. Birch alleges:

After the death of Mr. McGonigalfs

mother, Mr. McGonigal asked Ms. Birch to resume their
marriage relationship.
The Record shows:

Appellant's Brief at 5.
In her deposition, Ms. Birch

actually claimed that Mr. McGonigal asked her to remarry him
after her divorce from Mr. Cranney, that she said yes and
that they did not get married then because they just didn't
get around to it.

R.533-534.

At trial, Ms. Birch claimed

that she didn't marry Mr. McGonigal after her divorce from
Mr. Cranney because she was fearful Mr. Cranney might harm
Mr. McGonigal.

R.686.

Mr. Cranney was granted a divorce
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from Ms, Birch on the grounds of mental cruelty,

RB SOF No.

2-4.

3.

Ms. Birch alleges:

In mid July 1988, Ms. Birch moved

into Mr. McGonigalfs condominium with him.

Appellant's

Brief at 5.
The Record shows:

Judge Daniels expressly found this

allegation false and that Ms. Birch actually moved into the
condominium in October 1988. Finding No. 4, R.337.

See

Respondent's Brief at 2 3-2 6 (facts in support of Finding No.
4).

4.

Ms. Birch alleges:

When she moved into the

condominium, she began caring for Mr. McGonigal.
Appellant's Brief at 5.
The Record shows: Ms. Birch's claim is based entirely
on her own suspect testimony. Despite Ms. Birch's claims
that she never saw Mr. McGonigal drink, under the influence
or drunk and despite her claim she never gave him alcohol,
Judge Daniels found to the contrary.

The evidence showed

that Ms. Birch purchased alcohol for Mr. McGonigal, served
him beer and was indifferent to his drinking.

See generally

Respondent's Brief at 26-31 (facts in support of Finding No.
4).

Based on all of the facts, Judge Daniels could

APPENDIX H - PAGE NO. 3

permissibly infer that Ms. Birch encouraged his drinking in
order to procure the November wills and did not take him to
the hospital until the wills were complete.

See Finding No.

8, R.338.

5.

Ms. Birch alleges:

When she moved into the

condominium, Mr. McGonigal asked that she resume using the
name of McGonigal.

Appellants' Brief at 5.

The Records shows:

Ms. Birch's claim is based entirely

on her own suspect testimony.

The Court could properly

infer that Ms. Birch's use of Mr. McGonigal's name when
calling his lawyer was done for the purpose of obtaining Mr.
McGonigal's will.

6.

See RB SOF No. 21-23.

Ms. Birch alleges:

Mr. McGonigal said he wanted to

devise his entire estate to Ms. Birch; Mr. McGonigal made
several attempts to contact Mr. McCullough for assistance;
on one occasion Mr. McGonigal asked for a copy of his
February 1, 1977 will.
The Record shows:

Appellant's Brief at 5.
Ms. Birch's claim that Mr. McGonigal

stated he wanted to devise his estate to her is bas€>d on her
own suspect testimony and that of her family and close
friends.

Teresa Robison testified that her calls were with

a person claiming to be "Bonnie McGonigal," that "Bonnie
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McGonigal" asked Ms. Robison to send the original will, that
Ms. Robison spoke only once to Mr. McGonigal and that
neither Mr. McGonigal or "Bonnie McGonigal" asked for help
in preparing a new will.

7.

Ms. Birch alleges:

RB SOF No. 21-22.

Mr. McGonigal became angry that Mr.

McCullough did not personally return the calls.

Appellantfs

Brief at 6.
The Records shows:

Ms. Birch's claim is based entirely

on her own suspect testimony.

There was nothing about Ms.

Robison1s testimony that suggests any request to speak
personally to Mr. McCullough was every made.

RB SOF No. 21-

22.

8.

Ms. Birch alleges:

When the copy of Mr. McGonigalfs

will arrived from Mr. McCullough, Mr. McGonigal made
handwritten modifications on a copy of the will.
The Record shows:

Ms. Birch's claim is based entirely

on her own suspect testimony.

Mr. McCullough produced a

copy of the February 1, 1977 will with Ms. Birch's
handwritten changes and a note to Irshad Aadil, her attorney
whom Mr. McGonigal never met, asking him if the changes were
adequate.

See RB SOF No. 23, 25; R.575.
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9.

Ms. Birch alleges:

Mr, McGonigal was of sound mind and

not intoxicated or drinking when he signed the November 10,
1988 will.

Appellant's Brief at 7.

The Record shows: Ms. Birch's claim is based on her
own suspect testimony and that of the two attesting
witnesses.

In addition, Judge Daniels found that Mr.

McGonigal was intoxicated in November 1988. Finding No. 5,
R.337.

There were also reasons to discount the testimony of

the attesting witnesses.

See Respondent's Brief at 31-32,

36-39.

10.

Ms. Birch alleges: Mr. McGonigal expressed concern

that she was identified as "Bonnie Birch McGonigal" in the
November 10, 1988 will, over the naming of Mr. McCullough as
alternate executor and over the fact that there was no
notary provision on the will; he instructed Ms. Birch to
have the will changed.

Appellant's Brief at 7.

The Records shows: Ms. Birch's claim is based entirely
on her own suspect testimony.

Exhibit P-3 shows that Ms.

Birch sent a copy of her handwritten changes that led to the
November 10, 1988 will to her attorney, Irshad Aadil, and
asked for his comments.

Given the Court's finding that Mr.

McGonigal was intoxicated in November 1988 (Finding No. 5,
R.337), the fact that Mr. McGonigal had never met Mr. Aadil
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(R.578), and the fact Mr. Aadil was substituted for Mr.
McCullough as alternate executor in Mr. McGonigal's November
15, 1988 will (Exhibit P-6), it is logical to infer that Mr.
Aadil responded to his client's request and advised her to
change her name, substitute himself as alternate executor
and add a notary.

11.

Ms. Birch alleges:

Mr. McGonigal refused to go to the

hospital until his November 10, 1988 will was revised.
Appellant's Brief at 7.
The Record shows: Ms. Birch's claim is based entirely
on her own suspect testimony.

From the state that Mr.

McGonigal was in when he arrived at the hospital on November
16, 1988 (Exhibits P-17 through P-23) and from the testimony
of Ms. Swaner when Ms. Swaner found Mr. McGonigal bloody and
intoxicated in late October 1988 and then asked Ms. Birch to
get him to the hospital, it is logical to infer that Ms.
Birch delayed taking Mr. McGonigal to the hospital in order
to complete the November 15, 1988 will.

12.

Ms. Birch alleges: Mr. McGonigal made his own

arrangements to go to the hospital.

Appellant's Brief at 8.

The Record shows: Ms. Birch's claim is based entirely
on her own suspect testimony.

Holy Cross Hospital's records
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show that Mr. McGonigal was in no condition to make his own
arrangements.

RB SOF No. 28-29; Exhibits P-17, P-18, P-19,

P-20, P-23.

13.

Ms. Birch alleges:

Ms. Birch thought Mr. McGonigal

needed treatment for pneumonia.
The Records shows:

Appellant's Brief at 8.

Ms. Birch's claim is based entirely

on her own suspect testimony.

In addition, over 10 pages of

Ms. Birch's deposition testimony concerning why she felt Mr.
McGonigal needed to go to the hospital on November 16, 1988,
were read into the record.

R.585-597.

Not once did Ms.

Birch state in her deposition that there was concern that
Mr. McGonigal might have pneumonia.

14.

Ms. Birch alleges:

Mr. McGonigal told her he was

getting drunk the morning of November 16, 1988 because it
was painful to go to the hospital.
The Record shows:

Appellant's Brief at 8.

The hospital records of Mr.

McGonigal's personal hygiene show he had been in an
"alcoholic debauch" for some period of time.

RB SOF No. 28-

29; R.705.

15.

Ms. Birch alleges:

Mr. McGonigal was alert and

oriented upon his admission.

Appellant's Brief at 8.
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The Record shows: While there is a note on November
16, 1988 in the nurse's notes to this effect, all of the
other hospital records show that Mr. McGonigal was
profoundly intoxicated upon his admission and was unable to
give a coherent history or systems review.
29.

See

RB SOF No.

Dr. Maddocks explained that, in his experience, a

nurse's note of "alert and oriented" meant the patient had
his eyes open. R.489.

The "Facts in Support and Opposition" Portion
Appellant's Brief 9-22
16.

Ms. Birch alleges:

Ms. Birch describes Mr. McGonigalfs

condition upon being admitted to the hospital and Dr.
Maddocks1 opinion based on those records.

Appellant's Brief

at 10-11.
The Record shows: Ms. Birch failed to identify the
fact Mr. McGonigal was coated with dirt, dirt caked under
his uncut fingernails and that he had a low serum sodium
level.

Nor did she explain the significance of these facts

to Dr. Maddocks' conclusion that Mr. McGonigal had been
intoxicated for some time.

See RB SOF No. 2 8-29.
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17.

Ms. Birch alleges:

Dr. Maddocks stated that the

hospital records were unclear regarding Mr. McGonigalfs
ability to understand.
The Record shows:

Appellant's Brief at 10.
Dr. Maddocks made this statement

about Mr. McGonigal's mental ability after his cardiac
arrest on November 18, 1988.

18.

Ms. Birch alleges:

R.440.

Dr. Maddocks should not be believed

because of statements made in his deposition.

Appellant's

Brief at 11-12.
The Record shows:

Dr. Maddocks testified he had never

seen, approved or signed his deposition.

R.470.

Although

Judge Daniels could have discounted his testimony because of
the material quoted by Ms. Birch, he was not required to do
so.

U.R.C.P. Rule 52(a) (1987).

Moreover, Dr. Maddocks1

testimony comports with common sense and common experiences,
and the testimony of Dr. Mohr, Ms. Birch's expert witness.
R.705.

Where Mr. McGonigal was established to be meticulous

in his appearance (R.448-449), his condition upon entering
the hospital shows he was in the throes of an "alcoholic
debauch."

R.705.
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19.

Ms. Birch alleges;

While living with Mr. McGonigal,

she saw quantities of beer stacked in the hall.

Appellant's

Brief at 15.
The Record Shows:

In Mr. McGonigal*s bedroom, Ms.

Birch described cases of beer stacked three deep, covering
over half the wall in width and height.

She further stated

there were twice again that much beer in other places in the
condominium.

Ms. Birch testified that almost all of the

beer was gone when Mr. McGonigal entered the hospital. RB
SOF No. 14.

In her deposition, she testified that she never

saw Mr. McGonigal give any of the beer away; at trial she
claimed Mr. McGonigal did give beer away.

Compare R.552-553

with R.654-654a.

20.

Ms, Birch alleges: Mr. McGonigal told her he was worth

about $7.0 million.

Appellant's Brief at 15.

The Record shows: Ms. Birch knew this was incorrect.
R.691; Exhibits P-39, P--40; R. 610-611. Mr. McGonigal was
worth about $500,000 at his death.

21.

Ms. Birch alleges:

RB SOF No. 30.

She tried to persuade Mr. McGonigal

to go to the hospital, but he would not go because he just
had a cold.

Appellant's Brief at 15.

The Record shows:

See No. 11 above.
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22.

Ms. Birch alleges:

Mr. McGonigal remained in the

condominium much of the time Ms. Birch lived with him in
1988.

Appellant's Brief at 15.
The Record shows: Ms. Birch testified that, to her

knowledge, Mr. McGonigal never left the condominium.

R.554.

Ms. Birch told Dr. Maddocks after Mr. McGonigal1s admission
to the hospital that she couldn't get him to leave his
bedroom.

23.

Exhibit P-25; R.447-448.

Ms. Birch alleges: Ms. Robison received telephone

messages from Mr. McGonigal.

Appellant's Brief at 15.

The Record shows: When Ms. Robison returned the
messages she talked to someone who identified herself as
"Bonnie McGonigal."

R.712-713, 721. Based on all of the

evidence, it is logical to infer that Ms. Birch made the
calls and left the messages at Mr. McCullough's office.

24.

Ms. Birch alleges:

Sherri Swaner saw evidence of Mr.

McGonigalfs alcoholic debauch.

Appellant's Brief at 16-17.

The Record shows: Ms. Birch failed to acknowledge:
(a) on one visit when Ms. Swaner found Mr. McGonigal bloody
and drunk, Ms. Swaner asked Ms. Birch to get him to the
hospital; (b) Ms. Birch told Ms. Swaner not to come to Mr.
McGonigal's condominium; and (c) Ms. Birch offered to share
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some of Mr. McGonigal1s estate with Ms. Swaner if Ms. Swaner
would help Ms. Birch on the case.

Compare Appellant's Brief

at 16-17 with R.738-757.

25.

Ms. Birch alleges:

Dean Brissler testified he saw Ms.

Birch taking beer and what looked like wine into Mr.
McGonigalfs condominium in September and October of 1988.
Appellant's Brief at 17.
The Record shows:

Ms. Birch failed to acknowledge

that Mr. Brissler did not see Ms. Birch at the condominium
until September of 1988. RB SOF No. 11.

26.

Ms. Birch alleges:

Mr. Spenst visited on November 3,

1988 and describes what he saw.

Appellant's Brief at 17-18.

The Record shows: Ms. Birch failed to acknowledge
that, based on his concern that Mr. McGonigal was unable to
understand what was happening, Mr. Spenst purposely chose
not to pursue Ms. Birch's suggestion that Ms. Birch be added
to Mr. McGonigalfs checking account.

27.

Ms. Birch alleges:

RB SOF No. 20.

Imogene Douglas visited Mr.

McGonigal during October 1988 and observed Mr. McGonigal
drinking a beer.

Appellant's Brief at 18.
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The Record shows: Ms. Douglas also testified that Ms.
Birch twice served beers to Mr. McGonigal without his having
to ask.

28.

RB SOF No. 17.

Ms. Birch alleges:

Lugene Cutler witnessed the

preparation and execution of the November 10, 1988 will.
Appellant's Brief at 19-20.
The Record shows: Ms. Birch failed to acknowledge that
Ms. Cutler signed an affidavit claiming that she first met
Mr. McGonigal on November 15, 1988, and that Ms. Cutler was
unable to identify Mr. McGonigal1s ulcerations, jaundiced
skin nor the smell in his room.
37.

See Respondent's Brief at

As a result, there were ample grounds for Judge Daniels

to discount Ms. Cutler's testimony.

29.

Ms. Birch alleges: Katherine Majors visited and

conversed with Mr. McGonigal.

Appellant's Brief at 20.

The Record shows: Ms. Birch failed to acknowledge Ms.
Majors failed to identify Mr. McGonigal's jaundiced skin.
Ms. Majors description of the falling incident describes an
alcoholic who is "feelin' no pain," not a person of sound
mind who was never under the influence.

See Respondent's

Brief at 39. As a result, there were ample grounds for
Judge Daniels to discount Ms. Majors' testimony.
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30.

Ms. Birch alleges:

Ina Caldwell visited the

condominium on occasion and witnessed the preparation and
execution of the November 10, 1988 will.

Appellant's Brief

at 21-22.
The Record shows:

Ms. Birch failed to acknowledge that

Ms. Caldwell signed an affidavit claiming to have been at
the condominium on November 9, 11 and 16 and no where said
anything about the execution of a will.

In addition,

although Ms. Caldwell claimed she was not a close friend of
either Mr. McGonigal or Ms. Birch, on November 16, 1988 she
came to the condominium, learned Mr. McGonigal was going to
the hospital and allegedly went to the hospital that day and
never left his side, even to get some food.
Respondent's Brief at 38-39.

See

As a result, there were ample

grounds for Judge Daniels to discount Ms. Caldwell's
testimony.

The Argument Portion
Appellant's Brief 22-44
31.

Ms. Birch alleges:

The November 10th and 15th wills

"clearly recite" Mr. McGonigal's marital status.
Appellant's Brief at 26.
The Record shows:

The November 10th will identifies

Ms. Birch as Bonnie McGonigal and states Mr. McGonigalfs
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last marriage was to her.

Exhibit P-5.

This hardly

constitutes a clear recital of Mr. McGonigal's marital
status.

32.

Ms. Birch alleges:

No one refuted the fact that Mr.

McGonigal had no children.

Appellant's Brief at 26.

The Record shows: Although this statement is true, it
supports Mr. McCullough1s, not Ms. Birch's, case. Mr.
McGonigal told three separate persons he had a son and
grandson who were killed in an accident.

RB SOF No, 8-10.

Even Ms. Birch referred to Mr. McGonigal's depression over
the death of his "son" in her interview with Dr. Maddocks
after Mr. McGonigal was hospitalized.

33.

Exhibit P-25.

Ms. Birch alleges: Mr. McGonigal was trying to

determine the size of his mother's estate in the fall of
1988.

Appellant's Brief at 27.

The Record shows: Ms. Birch's claim is based entirely
on her own suspect testimony.

Mr. McGonigal had been living

with his mother for a number of years and there is no reason
to conclude he did not know the value of her estate when she
died.

Although she had only been living with Mr. McGonigal

for one month, Ms. Birch knew the approximate value of his
Estate.

R.690-691, 611; Exhibits P-39, P-40.
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Ms. Birch

asks the Court of Appeals to "speculate11 as to why Mr.
McGonigal told her his estate was worth $7.0 million and
told Ms. Swaner it was worth $3,000,000.
at 27.

Appellant's Brief

Mr. McCullough asks the Court to find, as did Judge

Daniels, that Mr. McGonigal1s statements show he did not
know the "nature and extent of his property.11

34.

Ms. Birch alleges:

Mr. McGonigal made the decision and

arrangements to go to the hospital on November 16, 1988.
Appellant's Brief at 29.
The Record shows:

35.

Ms. Birch alleges:

See No. 12 above.

Mr. McGonigal was "alert and

oriented" upon entering the hospital.

Appellant's Brief at

29.
The Record shows:

36.

Ms. Birch alleges:

See No. 15 above.

No witness testified they saw Mr.

McGonigal drunk on November 10th or 15th.

Appellant's Brief

at 29.
The Record shows:

See Respondent's Brief at 4 6-47.
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37.

Ms. Birch alleges: Mr- McGonigal participated in

calling Mr. McCullough and getting something done.
Appellant's Brief at 29.
The Record shows:

38.

See Nos. 7 and 2 3 above.

Ms. Birch alleges: Mr. McGonigal requested the

witnesses attest his wills. Appellant's Brief at 29.
The Record shows: Ms. Birch's claim is based entirely
on her own suspect testimony.

In addition, Mr. Lisonbee's

testimony contradicts this statement.

39.

Ms. Birch alleges:

R. 944-947.

Douglas Spenst visited Mr.

McGonigal on November 3, 1988 and discussed the transfer of
his mother's stock as part of a bank merger.
stocks were transferred.

Eventually the

Appellant's Brief at 3 0-31.

The Record shows: Mr. Spenst found Mr. McGonigal
unkempt, sick, incoherent and unable to understand what was
being discussed when Mr. Spenst visited on November 3, 1988.
Mr. Spenst chose not to pursue Ms. Birch's suggestion that
she be added to Mr. McGonigalfs checking account because of
Mr. Spenst's concerns.

RB SOF No. 20.
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40.

Ms. Birch alleges:

"Another witness11 testified that

Mr. McGonigal completed intricate stock transfer forms in
November 1988.
The Record shows:

The identity of "another witness"

was Ms. Birch herself.

R.692.

Realizing her testimony is

suspect, Ms. Birch failed to identify herself as the source
of this evidence.

41.

Ms. Birch alleges:

Mr. Spenst testified that Mr.

McGonigal told him the money he borrowed from Key Bank were
for medical and burial expenses.

Appellant's Brief at 31.

The Record shows: While the statement is true, Ms.
Birch placed this statement in her Brief after discussing
events related to Mr. Spenst*s November 3rd visit, leaving
the impression that this occurred on November 3rd.

In fact,

this testimony relates to Mr. Spenst1s meeting with Mr.
McGonigal in the summer of 1988.

42.

Ms. Birch alleges:

Dr. Mohr testified that Mr.

McGonigal checking himself into the hospital, writing
letters on November 11, 1988, transacting stock transactions
and filling out stock forms on November 3, 1988 would all
indicate competency.

Appellant's Brief at 31-3 2.
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The Record shows: As to Mr, McGonigal checking himself
into the hospital, see No. 12 above.

Otherwise, Ms. Birch!s

claims are based entirely on her own suspect testimony. Mr.
Spenst, Ms. Robison and Holy Cross Hospital's medical
records contradict the underlying facts upon which Dr. Mohr
was basing his opinion.

43.

Ms. Birch alleges: Mr. McGonigal asked Ms. Robison to

send his will to him.

Appellant's Brief at 32.

The Record shows: Ms. Birch asked for the will to be
sent to Mr. McGonigal.

44.

See No. 6 above.

Ms. Birch alleges: Mr. McGonigal told her that

"vultures" would be after his money.
The Record shows: Ms. Birch's claim is based entirely
on her own suspect testimony.

45.

Ms. Birch alleges: Mr. McGonigal was disappointed in

Mr. McCullough and did not want his name in the will.
The Record shows:

46.

Ms. Birch alleges:

See Nos. 6-8 above.

Not one witness testified that they

personally saw Mr. McGonigal under the influence on either
November 10th or 15th.

Appellant's Brief at 42.
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The Record Shows:

Ms, Birch and her witnesses

testified that Mr. McGonigal not only was not under the
influence or drunk, but did not drink.

Even absent the

impeachment of Ms. Birch and her witnesses, Judge Daniels
could rely on the inferences to be drawn from the
unimpeachable evidence.

See Respondent's Brief at 4 3-44.

47.

That Dr. Maddocks' opinions are

Ms. Birch alleges:

unworthy of belief because they are based on hospital
records that are "unclear" and "contradictory."

Appellant's

Brief at 43.
The Record shows:

The Court can review the hospital

records and judge for itself.
D-101.

Exhibits P-17 through P-23,

The only "contradictory" or "unclear" evidence ever

identified was the nurse's notes at 4:00 p.m. on November
16th stating that Mr. McGonigal was alert and oriented.

Dr.

Maddocks testified this meant that the patient's eyes were
open.

48.

R.489.

Ms. Birch alleges:

Ms. Birch alleges that, until early

November 1988 [Mr. Spenst] saw fit to discuss various
aspects of stock transfers, merger agreements and promissory
notes and disclosure statements and at not time declined to
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transact business with [Mr. McGonigal] because of any fear
of incompentency."

Appellant's Brief at 43.

The Record shows: Mr. Spenst purposely chose not to
follow up on Ms. Birch's suggestion that she be added to Mr.
McGonigal's checking account because of concern over Mr.
McGonigal's competency.

49.

RB SOF No. 20.

Ms. Birch alleges: Mr. McGonigal sought his lawyer's

advice and was frustrated when no advice was received.
The Record shows:

See Nos. 6-8 above. Ms. Birch

falsely implies that advice was sought concerning Mr.
McGonigal's will.

50.

R. 720.

Ms. Birch alleges:

Judge Daniels' Finding of

intoxication from November 10th to November 15th is not
supported by any "probative, substantial evidence."'
The Record shows: Ms. Birch has failed to recognize
that circumstantial evidence is entitled to the same respect
under the law as direct evidence.

The circumstantial

evidence in this case (as well as the impeachment of Ms.
Birch and her witnesses) provided "probative, substantial
evidence" supporting Judge Daniels' Findings.
Findings are correct and should be affirmed.
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Indeed, those

